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thoroughly familiar with the principles involved 
in bank selling. 

The author has been studying this problem for a 
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cussed the problems involved with many of the most 
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The Joint and Survivorship Bank Account- 
A Concept Without a Namet 


By DONALD KEPNER* 
(Reprinted with the permission of the editors of the California Law Review) 


The owner of a chose in action desiring to give away his 
property may effectuate the donation during his lifetime 
through a gift or he may provide for a gratuitous transfer ef- 
fective upon his death. If he pursues the former course the 
donor must relinquish all dominion over the subject matter of 
his benefaction. If he follows the latter he retains control but 
at the expense of complying with the technicalities involved in 
the law of wills, and at the cost of subjecting the beneficiary to 
the delay and inconvenience of probate. 


To avoid the above mentioned disadvantages donors have 
seized upon the device of transferring property through the 
medium of joint and survivorship bank accounts. The account 
is opened in the name of the depositor and the donee and ac- 
cording to the terms of the deposit is payable to either or the 
survivor. During his lifetime the donor uses any of the funds 
that he may need. Upon the depositor’s death the donee with- 
draws the balance which he keeps for his own use free from the 
claims of the depositor’s estate. By this technique the depositor 
is able to do what heretofore the law never permitted; namely, 
make a gift without relinquishing control of me subject matter 
of the benefaction. 


t This article is based on material submitted in partial satisfaction of the requirements of 
the J.S.D. degree, New York University. 


* Professor of Law, South Jersey Division, Rutgers University. 
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If considered in the light of the technical law of gifts the 
power of the donor to withdraw all of the funds invalidates the 
entire gift. While it is true that a testator may revoke a will 
during his lifetime, and while in many instances a settlor may 
terminate a trust, the right to revoke a gift is not accorded to 
the donor who makes an inter vivos gratuitous transfer of his 
property. 

There are rather obvious reasons why a donor may want to 
retain control of the subject matter of the gift. In the first in- 
stance he may not desire to surrender all control over the de- 
posit because misfortune may make it necessary that he use 
the funds for his own maintenance, or because a change in 
circumstances may make it desirable that he change bene- 
ficiaries. 


Secondly, he may avoid disposing of all of his property by 
will not only because of the initial formalities but also because 
he cannot change the will without duplicating the formalities 
that he found inconvenient in the first case. It may be neither 
convenient nor desirable to call in an attorney to make a change 
in his testamentary plan every time the depositor’s circum- 
stances change, if his principal assets are funds deposited in 
a bank. 

A third reason may be found in the fact that the probate 
of a will always involves some delay. The average American 
family does not keep a great deal of cash on the premises. A 
joint account will make funds immediately available to the 
donee, for the contract executed by the depositor authorizes the 
bank to pay to either of the parties until the amount on deposit — 
is exhausted. Notwithstanding that the tax laws may tie up 
payment of a portion of the account, some of the funds are usu- 
ally subject to the survivor’s power to withdraw. 


But whatever the depositor’s reasons when he opens an ac- 
count in joint form, in accordance with the statute regulating 
joint accounts and pursuant to the regulations of the bank, he 
initiates a chain of events that may culminate in litigation fol- 
lowing the depositor’s death to determine who is entitled to the 
funds. On the one hand the depositor has not complied with 
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any of the traditional forms of transmitting his property, while 
on the other hand he manifests an intent to give the balance in 
the account to the survivor. Such a litigation raises a perplex- 
ing problem for the courts. Tribunals pride themselves on their 
ability to ascertain the transferor’s intention when the distribu- 
tion of property is involved, but when the donor departs from 
the traditional forms of transferring property courts are placed 
in a dilemma of trying to effectuate the donor’s intention, and 
at the same time making the transfer conform with one of the 
recognized means. Sometimes the two cannot be reconciled. 


The history of the development of the law of joint bank ac- 
counts is a story of courts trying to make this transaction fit 
into the accepted molds. The result of this conflict has been two- 
fold. The depositor’s intention has prevailed, for in almost 
every jurisdiction it is possible for an individual to make a gift 
of the balance remaining in the joint account, although the de- 
positor has the power to withdraw all of the funds during his 
lifetime. The second result is the creation of a new concept 
which governs the transfer of property in this manner. 


THEORIES APPLIED TO DETERMINE THE INTENTION 
OF THE DEPOSITOR 


In General 


To gauge the validity of a voluntary transfer effected 
through the creation of joint bank accounts courts have applied 
the law of gifts, trusts, joint tenancies and contracts. Ina few 
instances tribunals have recognized that the transaction does 
not properly fit into any of the foregoing methods for disposing 
of property, and have insisted that this is a new technique for 
making gifts.’ As this analysis has been shared by the legisla- 
tures in some jurisdictions, we have a legislative recognition 
that property may be donated in this manner without the neces- 
sity of complying with the common law requisites that are nec- 
essary in the case of.a gift, trust, joint tenancy or contract. 


1 O’Brien v. Biegger, 288 Iowa 1179, 11 N.W.2d 412 (1943); Menger v. Otero County 
State Bank, 44 N.M. 82, 98 P.2d 834 (1940). 
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Gifts 

The most obvious test for determining the intent of the 
depositor is that stated in the law of gifts. Both under the Eng- 
lish view? and the law of this country, the donor must intend 
to make a gift and must surrender control of the subject mat- 

’ The third requisite is that there must be an acceptance by 
the donee,* which is usually presumed. Applying the gift test 
to the bank account transaction, courts formerly held that the 
donation failed because the donor had not relinquished all 
dominion over the account. This was based on the reasoning 
that the gift was inchoate, for the donor could defeat the gift 
by his act of withdrawing the funds.° 

The difficulty of applying the traditional law of gifts is that 
it does not coincide with the depositor’s intention. Since he 
does not desire to make a gift of the entire account, he does not 
surrender dominion over the funds. He is earnestly attempt- 
ing to perfect a gift of the balance in the account as of the time 
of his death. He is willing to make some concession to the law 
of gifts, for he recognizes that if the donee acquires no rights 
at all in the account until the donor’s death the transaction is 
testamentary in character, and is void because of noncompli- 
ance with the statute of wills. However, the donor is unwilling 
to surrrender all control. 

The more realistic nature of the transfer has been recog- 
nized in a number of jurisdictions. It is not a gift of the entire 
account but rather a donation of a partial interest in the form 
of the present right to withdraw added to the right of survivor- 
ship.’ This has been construed as a gift of a coequal right in 
the donee of a present power to exercise control over the ac- 
count.® By the gift, the benefactor has created a joint interest 
equal to his own in the form of rights of contract or of an in- 


2 Pollock, Gifts of Chattels without Delivery, 6 L. Q. Rev. 446 (1890). 
3 Havighurst, Gifts and Bank Deposits, 14 N. C. L. Rev. 129 (1986). 
4 Brown, A TREATISE ON THE LAW oF PERSONAL Property 189 (1936). 


5 Clark v. Young, 246 Ala. 529, 21 So.2d $81 (1945); Clark v. Bridges, 163 Ga. 542, 186 
S.E. 444 (1927); Bath Savings Institution v. Fogg, 101 Me. 188, 63 Atl. 731 (1906). 


6 Ibid. 
7 See notes 8-9 infra. 
8 State Board of Equalization v. Cole, 122 Mont. 9, 195 P.2d 989 (1948). 
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terest in property.” The donor relinquishes exclusive dominion 
over the account, an act which satisfies a requisite that there be 
a delivery of the res.'? The power to withdraw does not invali- 
date the gift of a joint interest." There is no reason why a 
donation made in this form should not be sustained. The trans- 
action is exactly what the donor intended; namely, a gift of a 
joint interest with the right of survivorship. As one court has 
suggested, “There can be no doubt that the owner of personal 
property has the right to give it away in whole or in part; con- 
sequently, he can give a joint ownership to another.” 


Formalities required by the bank for opening an account 
minimize the danger of fraud or undue influence, the two facts 
which influenced courts to require delivery of the subject mat- 
ter before a gift would be recognized. If, in fact, there is fraud, 
undue influence or incapacity, the transaction may be exam- 
ined and if the beneficiary has participated and gained from 
his conduct the gift will not be recognized.” 


Trusts 


At least four states’* have applied the trust theory, at one 
time or another, to determine the interest acquired by the sur- 
vivor in a joint bank account. It is to be observed that this is 
not a deposit made in trust for another, but rather a joint ac- 
count upheld as a trust on the theory that the form of the ac- 
count shows the intent to give the donee an equitable interest. 


The trust theory raises some rather serious problems. One 
difficulty is the fact that the creation of a trust imposes the 
obligation of a fiduciary on the depositor. This is a situation 
which he neither bargained for nor desired when he opened the 
account in joint form. Furthermore, there is no evidence that 
he desires to separate the equitable from the legal ownership. 


9 Burns v. Nolette, 83 N.H. 489, 144 Atl. 848 (1929). 

10 Beach v. Holland, 172 Ore. 396, 142 P.2d 990 (1943). 

11 First Nat. Bank & Trust Co. of Fargo v. Green, 66 N.D. 160, 262 N.W. 596 (1935). 
12 Industrial Trust Co. v. Scanlon, 26 R.I. 228, 58 Atl. 786 (1904). 

13 See notes 146 and 203 infra. 

14 Booth v. Oakland Bank of Savings, 122 Cal. 19, 54 Pac. 370 (1898); Bath Savings 
Institution v. Fogg, 101 Me. 188, 63 Atl. 731 (1906); Milholland v. Whalen, 89 Md. 212, 
< ‘eo (1899); Hoboken Bank for Savings v. Schwoon, 62 N.J. Eq. 508, 50 Atl. 490 
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While the depositor may want to postpone enjoyment of pos- 
session by the donee, he does not wish to separate the legal from 
the equitable interest, or place any restrictions on his own 
power to use the funds. 

One of the most serious objections to the trust theory is the 
fact that had the depositor desired to create a trust of any type, 
he could have opened the account in trust form’’ rather than in 
joint or survivorship form. As a practical matter the trust type 
of bank account antedated the joint and survivorship account. 
Since bankers and lawyers are familiar with this type of account, 
it seems reasonable to assume that the failure to open an ac- 
count in trust form indicates the depositor has no intention to 
enter into a trust. In fairness to the courts, it should be pointed 
out that the trust theory has been generally rejected.”* The in- 
ference should not be drawn that it is impossible for the sur- 
vivor of a joint account to hold the funds in trust for a named 
beneficiary. However, such a trust is created by reason of a 
parol understanding and not by virtue of the form of the 
account.*” 


Joint Tenancy 

The common law joint tenancy has been described as creat- 
ing an interest in property by which the tenants are possessed 
per my et per tout.® Practically speaking, the most important 
incident of this form of concurrent ownership is survivorship. 
Since it was necessary, in order to create a common law joint 


15 The Tentative Trust gives the depositor unrestrained control over the account during 
his lifetime. See RestaTEMENT, Trusts § 58 (1948 Supp.). The depositor may also create 
an irrevocable trust of the entire deposit. For a discussion of the distinction between the 
two types of bank account trusts, see, Scort, Law or Trusts 354 (1989). 


16 The only state which follows the trust theory is Maryland. In Milholland v. Whalen, 
89 Md. 212, 43 Atl. 48 (1899) the Court of Appeals of Maryland construed a deposit 
made as follows, “In account with Elizabeth O’Neil. In Trust for herself and Mrs. Mary 
Whalen, widow, joint owners, subject to the order of either; the balance at the death of 
either to belong to the survivor.” The Maryland court held that a trust was created by the 
above declaration for the benefit of Mrs. Mary Whalen, if the latter outlived the depositor. 
The depositor may withdraw all the funds during his lifetime without accounting to the 
beneficiary. Kornmann v. Safe Deposit Co. of Baltimore, 180 Md. 270, 23 A.2d 692 (1942). 
Maryland joint accounts are made in trust form and are not discussed in this article. 
17 Jarkieh v. Badagliacco, 75 Cal. App.2d 507, 170 P.2d 994 (1946); Matter of Estate of 
Schulman, 189 Misc. 672, 72 N.Y.S. 2d 239 (Surr. Ct., 1947). 

18 2 Bu. Comm. “182 (1791). The same interest is recognized in personal property. 2 Bu. 
Comm. *399 (1791). 
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tenancy, that the unity of time, title, interest and unity of pos- 
session be present,’® it was common to speak of the four unities 
in connection with joint tenancies. 

This form of joint estate was recognized in England and 
was received as a part of the common law of property. How- 
ever, it fell into disfavor both legislatively and judicially so 
that for a great many years a joint tenancy was not recognized 
in a number of jurisdictions.” This is not to say that survivor- 
ship could not be created by an instrument.” The interest was 
transferred to the survivor by reason of the contract and not 
because a common law joint tenancy was created with the right 
of survivorship. 

The phrase “joint tenancy,” when applied to joint bank 
accounts, means different things in different jurisdictions, de- 
pending upon the status of this particular estate in the jurisdic- 
tion involved. In those jurisdictions which maintain the com- 
mon law form of joint tenancy, a joint bank account will not 
constitute the depositors joint tenants.”* Courts find that the 
unity of possession and the unity of time are lacking. With re- 
spect to the latter, some courts have stated that opening a joint 
account is a mere splitting of interests, so that the depositor 
and the donee do not acquire their interest at the same time.” 
This view does not seem sound. The transaction is equivalent 
to a conveyance and a reconveyance, a device well known to 
property lawyers.** The depositor has exchanged money for a 
joint interest in a chose in action. He and his co-depositor 
claim their rights as of the same time. If the account is changed 
from individual form to joint form a novation is effected, and 


’ 


19 2 Bi. Comm. *180; 2 Am. Law or Property 8 (1952). 

204 Kent Comm. *362 (1834). 

21 Equitable Loan & Security v. Waring, 117 Ga. 599, 44 S.E. 320 (1908); Leverette v. 
Ainsworth, 199 Miss. 652, 23 So.2d 798 (1945); Jones v. Waldroup, 217 N.C. 178, 7 S.E.2d 
366 (1940); Erickson v. Erickson, 167 Ore. 1, 115 P.2d 172 (1941); Mardis v. Steen, 298 
Pa. 13, 141 Atl. 629 (1928). 

22 Staples v. Berry, 110 Me. $2, 85 Atl. 303 (1912); In re Lower’s Estate, 48 S.D. 173, 
203 N.W. 312 (1925) (modified by statute, S.D. Laws 1951, c. 255 § 1). 

23 Appeal of Garland, 126 Me. 84, 186 Atl. 459 (1927); Rice v. Bennington County Sav. 
Bank, 93 Vt. 498, 108 Atl. 708 (1920). 

24 On the theory that one may create a joint tenancy in property held by the grantor 
by a conveyance through a trustee, it has been urged that a grantee should be able to 
convey a joint tenancy directly to himself and another. Switzer v. Pratt, 237 Iowa 788, 
23 N.W.2d 837 (1946). 
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the bank substitutes an obligation to joint obligees for its debt 
to the depositor. This would appear to satisfy the unity of time. 


A more serious objection to the common law form of joint 
tenancy is that there is no real unity of interest.””. The donee 
ostensibly holds an interest equal to that of the depositor but 
the former actually has only the interest which the donor in- 
tends to give to him. There is no real unity in the usual joint 
account, since one party reserves the right to use all of the 
funds without accounting to the other. This is borne out by 
the fact that during the depositors’ joint lives the depositor 
may show that he did not intend to make a gift of the account, 
and that the account was in joint form for his own conven- 
ience.** The absence of a unity of interest supports the view of 
the courts that the rights of the survivor to the account cannot 
be upheld on the ground that a common law joint tenancy has 
been created. 


As mentioned in a preceding paragraph,” although joint 
tenancy was viewed with disfavor in this country for a long 
period of time, the right to provide for survivorship has been 
accepted. This has been accomplished in some jurisdictions by 
legislation decreeing that whenever the parties provide for 
survivorship a joint tenancy will be recognized and the rights 
of the survivorship will be enforced.” This type of statute 
affirmatively recognizes joint tenancies and the right of sur- 
vivorship® and applies to personal as well as real property.*° 


25 Staples v. Berry, 110 Me. 32, 85 Atl. 303 (1912). 

26 See cases cited at note 114 infra. 

27 See text at note 20 supra. 

28 Cau. Civ. Cope § 68; Coro. Stat. ANN. c. 92, § 17 (1938); Mont. Rev. Copes ANN. 
§ 67-310 (1947): Nev. Comp. Laws § 3710 (Supp. 1931); N.Y. Reau. Prop. Law § 66; 
N.H. Rev. Laws c. 178, p. 382 (1951); N.M. Srat. Ann. § 75-111 (1941); Oxua. Srar., 
tit. 60, § 74 (Cum. Supp. 1947); S.D. Laws, 1951 c. 255, § 1; Va. Cope Ann.. § 55-21 
(1949); W.Va. Cope Ann. § 3540 (1939). 


29 Observe that the statutes cited infra note 32 authorize joint tenancies in a negative 
manner. 


30 The general rule appears to be that if a joint tenancy is recognized, it will apply to 
personalty. If not permitted in realty, it will not exist in personalty. Lober v. Dorgan, 
215 Mich. 62, 183 N.W. 942 (1921); Peterson v. Lake City Bank & Trust Co., 181 Minn. 
128, 231 N.W. 794 (1930); Nichols v. Denny, 37 Miss. 59 (1859); Pierce v. Baker, 58 
N.H. 531 (1879); In re Kimberly’s Estate, 150 N.Y. 90, 44 N.E. 945 (1896); Reel v. 
Hansboro State Bank, 52 N.D. 182, 201 N.W. 861 (1924). Contra: Stout v. Van Zante, 
109 Ore. 430, 220 Pac. 414 (1928); Noe’s Adm’rs. v. Miller’s Ex’rs., 31 N.J. Eq. 234 (Ch. 
1879); Town of Corinth v. Emery, 63 Vt. 505, 22 Atl. 618 (1891). 
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Since the legislature has favored survivorship, it is not difficult 
for the courts to find that the depositor intends to create a joint 
tenancy when he opens an account in joint survivorship form.” 

A second type of statute regulating joint tenancy in gen- 
eral provides that a conveyance to two or more persons creates 
a tenancy in common unless the parties indicate that they in- 
tend that a joint tenancy should be created.” This type of en- 
actment establishes a presumption against joint tenancy, but 
does not prohibit it.** It has been easy for courts to view the 
legislature’s consent to the creation of joint tenancies as an in- 
vitation for the recognition of this type of concurrent estate 
any time that the parties provide for survivorship. While it has 
been argued that the statute eliminates the necessity of the four 
unities,** the better rule would seem to be that this tvpe of 
statute does not change the formal requisites essential for the 
creation of the estate, but only adds the requirement that the 
grantor’s intent for survivorship be clearly expressed.* Under 
this type of statute joint depositors should not be considered 
joint tenants. 


A third legislative technique is to abolish jus accrescendi as 
an incident of joint tenancy.” In spite of such enactments 
courts have stated that when the grantor or conveyor indicates 
that he desires survivorship his intent will prevail.*’ Reasoning 


31 Most of the states which expressly provide for joint tenancies in property generally, 
have statutes authorizing the creation of a joint tenancy in joint bank accounts. See 
notes 67-75 infra. 


32 Ark. Spat. § 50-411 (1947); Dev. Rev. Cope § 3735 (1935); Fua. Srat. § 689.15 
(1949); IpaHo Cope § 26-1014 (1947); Burns’ Inp. ANN. Star. § 51-104 (1949); Iowa 
Cope § 557.15 (1946); Kan. Laws, c. 181 § 1 (1939); Micu. Comp. Laws § 554.44 
(1948) ; Miss. Cope § 834 (1942); Mo. Rev. Srat. Ann. § 3504 (West 1939); N.J. Rev. 
Stat. 46: 3-17 (1937); Uran Cope Ann. 7-1-5 (1933); Vr. Rev. Star. § 2632 (1947). 
33 Crabtree v. Garcia, 43 So.2d 466 (Fla. 1949); Hibbard v. Hibbard, 118 Ind. App. 292. 
73 N.E.2d 181 (1947); In re Estate of Fast, 169 Kan. 238, 218 P.2d 184 (1950). 

34 The Supreme Court of Oklahoma stated that since the term “joint tenancy” had a well 
defined meaning at common law, and inasmuch as the legislature did not define the term 
in the statute recognizing joint tenancies, the phrase “joint tenancy” was presumed to 
have been used in its technical common law sense. Draughon v. Wright, 200 Okla. 198, 
191 P.2d 921 (1948). Contra; Jones v. Jones, 185 Tenn. 586, 206 S.W. 2d 801 (1947). 

35 The common law rule was that a joint tenancy would be presumed from a conveyance 
to two persons. 2 Tirrany, Law or Rea Property 201 (3rd 1939). 

36 Ariz. Cope ANN. § 39-110 (1939); N.C. Gen. Strat. § 41-2 (1950); Ore. Come. Laws 
Ann. § 70-205 (1940); Pa. Strat. Ann. tit. 20, § 121 (1941); S.C. Cope § 8911 (1942); 
Tenn. Cope Ann. § 7604 (Williams (1934); Tex. Rev. Civ. Stat. ANN., art. 2580 (Ver- 
non’s 1986); Wasu. Rev. Srar. § 1344 (1932). 

37 Erickson v. Erickson, 167 Ore. 1, 115 P.2@d 142 (1941). 
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that the statute abolishing jus accrescendi did not abolish the 
contractual right to provide for survivorship, the courts have 
enforced the rights of the survivor arising by reason of the in- 
strument creating the joint interest.* It is not always clear 
whether joint tenancies have been abolished, with the result that 
the only rights to which the survivor is entitled arise by reason 
of the instrument, or whether joint tenancy still exists without 
survivorship.” If the latter is true it would appear to be neces- 
sary to have the four unities and the expressed provision creat- 
ing survivorship, in order te have the joint tenancy. Obviously 
joint bank accounts wouid not satisfy the former although con- 
ceivably they would satisfy the latter qualification. 

In some jurisdictions joint tenancies as such have been 
abolished.” Nevertheless, it is possible to create a tenancy in 
common with the right of survivorship,” on the theory that the 
parties are tenants in common for life, with a remainder in fee 
to the survivor.” Technically speaking the joint bank accounts 
would not satisfy the requisites necessary to fall within these 
classifications since the depositor does not intend to create a 
tenancy in common, which would give the donee an immediate 
and equal share. 

In the absence of either a special statute providing that the 
parties to a joint account hold as joint tenants or an enactment 
providing for the creation of joint tenancy in personal prop- 
erty by contract, a joint bank account should not be considered 
as having created a joint tenancy. The usual property concepts 
do not apply. Some earlier cases following the joint tenancy 
theory have been overruled. As has been pointed out by the 
Supreme Judicial Court of Massachusetts, the very nature of 
a joint account which gives the depositor the right to draw a 
part or all of the funds without accounting to the donee repudi- 
ates the idea that a joint tenancy has been created with the 


38 Arnolds v. Jacks’ Executors, 24 Pa. 57 (1854); Tacoma Sav. & Loan Ass’n. v. Nadham, 
14 Wash. 2d 576, 128 P.2d 982 (1942). ° 

89 Chandler v. Kountze, 180 S.W. 2d 327 (Tex. Civ. App. 1939). 

40 Allen v. Almy, 87 Conn. 517, 89 Atl. 205 (1918); Equitable Loan & Security Co. v. 
Waring, 117 Ga. 599, 44 S.F. 820 (1903); Miles v. Fisher, 10 Ohio 1 (1840). 


41 Whittlesey v. Fuller, 11 Conn. 887 (1836); Equitable Loan & Security Co. v. Waring, 


supra note 40; Berberick v. Courtade, 187 Ohio St. 297, 28 N.E.2d 686 (1940). 
42 Blodgett v. Union & New Haven Trust Co., 111 Conn. 165, 149 Atl. 790 (1980). 
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donee holding an undivided half-interest with the right of sur- 
vivorship.** While joint depositors may have joint interests, 
they should not be classed as joint tenants. The interest is only 
analogous to a joint tenancy. 


Contracts 


The most recent theory“ in those states that do not have 
special statutes regulating the right of parties to joint accounts 
is the contract theory, which has been stated as follows: 


Upon deposit of an account the bank is constituted as a debtor, 
and when the depositor orders the bank to pay himself and an- 
other upon the order of either party, secures the signature of the 
second party, evidencing assent to the arrangement and notifies 
her of the completed transaction, he has created in the second 
party by contract a joint interest in the account equal to his 
own.* 


Although the transaction is sometimes declared to be tes- 
tamentary,* usually it is upheld on the theory that a present 
contractual right has been created, notwithstanding that the 
full enjoyment on the part of the donee is postponed until the 
death of the person furnishing the funds.” But as originally 
stated, the contract theory was defective. There is nothing in 
the contract that transfers the property from the depositor to 
the donee. The agreement merely instructs the bank to make 
payment without purporting to determine the rights between 
the payees. Unless the transfer to the co-depositor is by some 
technique recognized in law, the property remains the deposi- 
tor’s and upon his death belongs to his estate. 


The more realistic approach has been a recognition that 
the transaction is, in reality, a gift and that the contract is the 


43 Marble v. Jackson, 245 Mass. 504, 189 N.E. 442 (1923) impliedly overruling Attorney 
General v. Clark, 222 Mass. 291, 110 N.E. 299 (1915). 

44 Malone v. Sullivan, 186 Kan. 198, 14 P.2d 647 (1982); Bishop v. Bishop’s Executors, 
298 Ky. 652, 170 S.W.2d 1 (1943); Holt v. Bayles, 85 Utah 364, 39 P.2d 715 (1935), 
Deal’s Adm’r. v. Merchants & Mechanics Bank, 120 Va. 297, 91°'S.E. 185 (1917). 

45 Cleveland Trust Co. v. Scobie, 114 Ohio St. 241, 151 N.E. 373 (1926). 

46 Stevenson v. Earl, 65 N.J. Eq. 721, 55 Atl. 1091 (Ct. Err. & App. 1903); Olive v. Olive, 
231 S.W.2d 480 (Tex. Civ. App. 1950). 

47 Chippendale v. North Adams Savings Bank, 222 Mass. 499, 111 N.E. 871 (1916); Sage 
v. Flueck, 182 Ohio St. $77, 7 N.E.2d 802 (1987). 
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substitute for delivery.** When the parties execute an instru- 
ment which recites that the bank is the debtor of the joint 
obligees, and that either of the creditors may withdraw any 
or all of the funds, exclusive control is relinquished by the de- 
positor. The question then is whether or not the depositor has 
intended a gift or whether the account has been opened only 
for his own convenience. It is submitted that the so-called con- 
tract theory is, in reality, either a gift of a partial interest 
or a contractual creation of a right of survivorship in a statu- 
tory joint tenancy, in which the joint tenant waives his right 
to require the depositor to account for the funds withdrawn 
by him. 


THE STATUTES GOVERNING THE PAYMENT OF 
JoIntT ACCOUNTS 


The Bank Protection Type of Statute 


Every state in the union, except Kentucky, has enacted 
legislation regulating the payment of accounts opened in the 
name of two or more individuals. While these enactments 
were originally adopted for the protection of the bank so that 
it could make payment to the survivor of a joint account 
without being liable to the estate of the depositor,” their func- 
tion has now been extended, in a number of states, to include 
the distribution of the depositor’s property. 

In general, there are three types of statutes. The most 
popular type, which has been adopted in thirty-four jurisdic- 
tions,” in substance provides that a deposit made in the name 


48 Castle v. Wightman, 303 Mass. 74, 20 N.E.2d 436 (1939). 

49 Banks had been defendants in a number of suits brought in New York by the deposi- 
tor’s estate to recover the amount paid by the bank to the survivor following the de- 
positor’s death, or by the survivor to force the bank to make payment notwithstanding 
that the depositor’s estate claims the account. Mulcahey v. The Emigrant Industrial 
Bank, 89 N.Y. 435 (1882); Whitlock v. The Bowery Savings Bank, 36 Hun. 460 (Sup. 
Ct. Gen. Term 1885); McElroy v. Albany Savings Bank, 8 App. Div. 46, 40 N.Y. Supp. 
422 3d Dep’t, 1896); Grafing v. Irving Sav. Inst. 37 Misc. 20, 74 N.Y. Supp. 741 (Sup. 
Ct. 1902); Kelly v. Home Sav. Bank of Albany, 103 App. Div. 141, 92 N.Y. Supp. 578 
(Sd Dep’t 1905). 

50 Ariz. Cope Ann, § 51-516 (Cum. Supp. 1952); Conn. Gen. Srat. c. 278, § 5831 
1949); Dev. Rev. Cope § 2270 (1935); D.C. Cope Ann. § 26-204 (1940); Fua. Srar. 
Ann. § 653.16 (Cum. Supp. 1949); Ga. Cope ANN. § 13-2039 (1933); IpaHo Cope § 26- 
1014 (1947); Inp. Ann. Stat. § 51-104 (Burns Supp. 1951); Iowa Cove § 528.64 (1950) ; 
Kan. Gen. Srat. § 9-1205 (Supp. 1949); La. Rev. Srat. § 6-82 (1950); Mp. Cope, art. 
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of two or more persons, payable to either or the survivor, may 
be paid to either of the persons named whether the co-depositor 
be living or not. The receipt or acquittance of the person so paid 
is a valid release and discharge to the bank for any such pay- 
ment. The statute has been construed in most jurisdictions to 
be enacted for the protection of the bank and not for the pur- 
pose of fixing rules of property.” Even in the jurisdictions 
that have not expressly so interpreted the statute, the absence 
of any mention of the statute in controversies involving joint 
accounts indicates that the courts do not consider it to relate 
to the transfer of property.” 

Notwithstanding the majority rule, cases adjudged in 
Iowa, Minnesota, Mississippi, Nebraska and Wisconsin assert 
that the law was enacted by the legislature not only to protect 
the bank but also as an aid to determine the rights of the sur- 
vivor. The cases do not all construe the statute in the same 
light, although the effect in all instances is the same. For 
example, the Iowa courts have noted that the law, which pro- 
vides for the payment of the balance in the account, may be 
considered as an incentive for the establishment of the ac- 
count.” The Supreme Court of Wisconsin has taken a similar 
position, noting that the statute recognizes the right of sur- 


11, § 101 (1939); Mass. Acts 1953, c. 384, § 1; Minn. Srar. § 48.30 (1949) Miss. Cope 
Ann. § 5205 (1942); Mont. Rev. Cope Ann. § 5-528 (1947); Nes. Rev. Srar. § 8-167 
(1943) ; N.H. Rev. Laws c. 309, § 20 (1942); N.M. Star. Ann. § 50-1003 (1941); N.C. 
Gen. Srart. § 53-146 (1948); N.D. Rev. Cope § 6-0366 (1943); On10 Cope Ann. § 710-120 
(1948) ; Oxia. Srar. tit. 6, § 118 (1941); as amended by Session Laws 1945, c. 6a, § 1; 
Ore. Comp. Laws Ann. § 40-1003 (1940); Pa. Sratr. ANN. tit. 7, § 819-904 (1941); R.1. 
Gen. Laws c. 135, § 3 (1938); S.C. Cope § 7851 (1942); S.D. Laws 1951, c. 13, § 1; 
Tenn. Cope Ann. § 5935.1 (Supp. 1949); Tex. Rev. Star. ANN. art 342-701 (1948); Urau 
Cope Ann. § 7-3-45 (1953); Va. Cope § 6-55 (1950); Wis. Stats. 1949, § 221.44; Wyo. 
Comp. Stat. Ann. § 35-148 (1945). 

51 Gibson v. Industrial Bank of Washington, 36 A.2d 62 (D.C. Mun. Ct. App. 1944); 
Cerny v. Cerny, 152 Fla. 333, 11 So.2d 777 (1943); Clark v. Bridges, 163 Ga. 542, 136 S.E. 
444 (1927); Malone v. Sullivan, 186 Kan. 193, 14 P.2d 647 (1932); Northcott v. Livingood, 
10 So.2d 401 (La. App. 1942); Mathias v. Fowler, 124 Md. 655, 93 A.2d 298 (1915); 
New Hampshire Sav. Bank v. McMullen, 88 N.H. 128, 185 Atl. 158 (1936); Nichols v. 
Metropolitan Life Ins. Co., 187 Ohio St. 542, 31 N.E.2d 224 (1941); Lay v. Proctor, 147 
Ore. 545, 34 P.2d 331 (1934); Peoples Sav. Bank in Providence v. Rynn, 57 R.I. 411, 190 
Atl. 440 (1937); Pruett v. First Nat. Bank of Temple, 175 S.W.2d 658 (Tex. Civ. App. 
1948); Holt v. Bayles, 85 Utah 364, 39 P.2d 715 (1934). , 

52 Cases involving the payment of the funds in joint bank accounts without reference to 
the survivor, have been decided in Arizona, Connecticut, Indiana, Montana, New Mexico, 
North Carolina, North Dakota, Oklahoma, Pennsylvania, South Carolina, South Dakota, 
Tennessee and Virginia. 


53 O’Brien v. Bieggar, 233 Iowa 1179, 11 N.W.2d 412 (1943). 
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vivorship where the deposit is in the name of two persons, 
payable to either or the survivor.” 

The Supreme Courts of Minnesota, Mississippi and Ne- 
braska have taken a more positive stand on the construction 
of the statute. The Minnesota Supreme Court has stated that 
from the fact that the statute authorizes the payment of the 
balance to the survivor, “a presumption arises that such residue 
is the absolute property of the survivor, and calls upon those 
who claim otherwise the burden of proving that such was not 
the intention of the donor.”” 

Adopting a similar, practical analysis of the situation, the 
Mississippi Supreme Court has stated that the provision for 
paying to the survivor sanctions the practice of accounts being 
carried in such a manner, and “such authority conferred upon 
the banks is evidently founded on the presumption that the 
parties intended that they should be paid to the survivor.” 
The same result is reached by the Nebraska court through an 
analysis that since the depositor knows of the statute, and 
inasmuch as he knows the bank will follow its provisions, the 
legislature must also have had that result in mind when it 
adopted the statute.” The Nebraska legislature has acquiesced 
in the construction placed on the statute.” 

Even in those jurisdictions recognizing that the banking 
statute may influence the court’s decision in determining the 
rights of the survivor to a joint account following the death 
of the depostior, the transfer of the funds in the account from 
the depositor to the donee must be made in accordance with 
some recognized rule of law. It is obvious, in the thirty-four 
jurisdictions which have the bank protection type legislation, 
the rights of all parties, including the creditors, widow and 
others, must be determined under the common law. We there- 
fore have a body of law which has evolved around joint bank 
accounts, and which will be treated elsewhere in this paper.” 


54 Estate of Staver, 218 Wis. 114, 260 N.W. 655 (1935). 

55 Dyste v. Farmers and Mechanics Bank, 179 Minn. 430, 229 N.W. 865 (1930). 

56 In re Lewis’ Estate, 194 Miss. 480, 13 So.2d 20 (1943). 

57 Estate of Johnson, 116 Neb. 686, 218 N.W. 739 (1928). 

58 McConnell v. McCook Nat. Bank of McCook, 142 Neb. 451, 6 N.W.2d 599 (1942). 
59 See infra at note 965. 
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The Joint Tenancy Type of Statute 


The first legislation which authorized the payment to the 
survivor of the funds deposited in the joint account was 
enacted in New York in 1907.° Following the adoption of 
this legislation there arose a number of controversies in New 
York concerning the question as to whether the survivor was 
entitled to the account, or whether the account was opened 
merely for the convenience of the depositor, in which case the 
survivor would not acquire any interest surviving the death of 
the depositor." The New York cases have gone so far as to 
hold that a presumption existed to the effect that the account 
was for the convenience of the depositor” unless the two parties 
to the account were husband and wife.® 


In 1909 the Savings Bank Act was amended in the state 
of New York to provide that when an account was opened in 
any savings bank in the name of the depositor and another, 
and in form to be paid to either or the survivor, the account 
should become the property of such persons as joint tenants. 
Following the adoption of this legislation the New York courts 
recognized that the legislature had created a statutory joint 
tenancy, and that providing for the right of survivorship was 
an acceptance of such tenancy. However, it was held that the 
estate of the depositor could show that the account was opened 
only for the convenience of the depositor and that it was not 
the latter’s intention to transfer the property interests to the 
co-depositor, notwithstanding the statute and the fact that the 
depositor had intentionally opened the account in this man- 
ner.” The legislature subsequently amended the savings bank 
law so as to provide that the opening of an account in joint 


60 N.Y. Laws 1907, c. 247. 

61 Moore v. Fingar, 131 App. Div. 399, 115 N.Y. Supp. 1035 (1st Dep’t 1909); Hem- 
merick v. Union Dime Savings Inst., 205 N.Y. $66, 98 N.E. 499 (1912); Bonnette v. Mol- 
loy, 153 App. Div. 73, 188 N.Y.Supp. 67 (1st Dep’t 1912), rev’d on other grounds, 209 
N.Y. 167, 102 N.E. 559 (1913). 

62 In re Bolin, 186 N.Y. 177, 32 N.E. 626 (1892). , 

63 West v. McCullough, 123 App. Div. 846, 108 N.Y. Supp. 493 (2d Dep’t 1908), afd, 
194 N.Y. 518, 87 N.E. 1180 (1909). 

64 N.Y. Laws 1909, c. 10 § 144. 


65 Clary v. Fitzgerald, 155 App. Div. 659, 140 N.Y. Supp. 536 (4th Dep’t 1913), afd, 
213 N.Y. 696, 107 N.E. 1075 (1915). 
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and survivorship form created a conclusive presumption of 
joint tenancy, if there were no fraud or undue influence.” 

At the present time nine states have on their statute books 
laws stating that a deposit made by any person in the name 
of such depositor and another person, and in form to be paid 
to either or the survivor of them, shall become the property of 
such persons as joint tenants. In New York a deposit made 
in a savings bank in such form creates a conclusive presump- 
tion, while if made in any other type of banking institution it 
only creates a rebuttable presumption of joint tenancy.” Ne- 
vada® and Washington™ follow the New York savings bank 
statute, while Arkansas,” California,’ Colorado,” Michi- 
gan,” Missouri and West Virginia” follow the New York 
commercial bank statute. In all nine states, a joint tenancy 
is created by the opening of the account in statutory form. 
The rights of the parties interested in the account are deter- 
mined in accordance with the law of joint tenancy as adopted 
in that particular jurisdiction. These rights are elsewhere dis- 
cussed in this article.” 


Special Statutes Governing Joint Bank Accounts 

In five jurisdictions special statutes have been enacted to 
determine the rights of the survivor to a joint account. Most 
of these enactments were adopted for the express purpose of 
overruling a court decision which had denied survivorship in a 
particular case. This is demonstrated forcibly by the Alabama 
statute adopted in 1945" following the adjudication of Clark 





66 N.Y. Banxine Law § 239. 

a Banxinec Law § 134 (commercial banks); N.Y. Banxinc Law § 171(8) (private 
nks) . 

68 Nev. Comp. Laws § 743 (1929), as amended, Stats. 1931, c. 131 § 1. 

69 Wasu. Rev. Cove § 30.20.010 (1952). 

70 Ark. Stat. § 67-521 (1947). 

71 Cau. Bang. Cope c. 7 § 852 (1949). 

72 Coro. Stat. ANN. c. 18, § 45 (1935). 

73 Micu. Comp. Laws § 487.708 (1948). 

74 Mo. Rev. Stat. Ann. § 7996 (West 1939). 

75 W. Va. Cope § 3205 (1943). 

76 See cases cited note 153 infra. 

77 Aa. Cone tit. 5, § 128(2a) (Supp. 1949). 
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v. Young™ in 1944, Although recognizing in the Clark case 
that the depositor had intended that the survivor should receive 
the amount deposited on the former’s death, the court never- 
theless held the gift to be ineffective because of the possession 
and control retained by the depositor. The court furthermore 
stated that the writing involved in the case was testamentary 
in character and invalid for failure to observe the necessary 
requisites for executing wills. A dissent noted that the gift 
could be upheld on the theory of an executed contract.” 

The Alabama joint account statute was subsequently 
amended® to provide that where a deposit is made in the name 
of two persons, payable to either or the survivor, the deposit 
shall become the property of the survivor. ‘The statute further 
stated that payment is to be made irrespective of whether or 
not the funds were the property of only one of the said per- 
sons, or whether there was an intent on the part of such person 
to vest the other with the present interest, or whether or not 
only one of the said persons during their lives had the right to 
withdraw such deposits, and also irrespective of whether or 
not there was a delivery of his bank book, account book, savings 
book or certificate of deposit by the person making a deposit 
to the other. The enactment added that the right of the person 
making the deposit to withdraw during his lifetime shall not 
defeat the rights of the person surviving such depositor. 

A similar statute was enacted by the Maine legislature fol- 
lowing the denial of the right of the survivor to the proceeds 
of a joint account. In Appeal of Garland” the Supreme Judi- 
cial Court of Maine found that the surviving wife was not 
entitled to the balance of a joint and survivorship account. 
The court considered the question as to whether or not there 
was a gift and found that there was not one because the deposi- 
tor retained full control over the account during his lifetime. 
The tribunal rejected the argument that a joint tenancy had 
been created, stating that the four unities necessary for the 








78 246 Ala. 529, 21 So.2d 331 (1944). 
79 Id. 246 Ala. at 538, 21 So.2d at 338. 
80 Supra note 77. 

81126 Me. 84, 136 Atl. 459 (1927). 
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creation of joint tenancy were not present. They refused to 
apply the contract theory, holding that the contract was void 
because of non-compliance with the statute of wills. As a 
result of this case the Maine legislature’ amended its joint 
bank account statute to provide that an account, payable to 
either or the survivor, and opened in the name of two or more 
persons who are husband and wife or parent and child, and 
not exceeding an aggregate amount of $3,000, upon the death 
of either of such persons shall become the sole and absolute 
property of the survivor. This is subject to the proviso that 
there has been no fraud or undue influence. The act states 
that the balance becomes the property of the survivor even 
though the intention of all or any one of the parties be testa- 
mentary, and even though a technical joint tenancy is not in 
law or fact created. It should be observed that the Maine 
statute differs from the Alabama law® in that the former 
applies only to specified relatives and to balances not exceeding 
$3,000, exclusive of dividends and interest. For accounts in 
the names of parties not related as stated in the statute, or for 
sums exceeding $3,000, it would appear that the common law 
rules regulating the payment of joint accounts would apply.* 


Vermont is another state in which the legislature has over- 
ruled a holding by the court that a survivor to a joint account 
is not entitled to a balance remaining at the depositor’s death, 
because there has not been a compliance with any of the recog- 
nized means for transferring property. In Rice v. Bennington 
County Savings Bank® the Supreme Court of Vermont held 
that the depositor had neither made a gift of the balance in 
the account nor had he created a joint tenancy. The evidence 
indicates that the depositor had intended to provide for sur- 
vivorship. Three years after the Rice litigation the legislature 
amended the bank account statute by adding to it the pro- 
vision that the recital of the words, “payable to either or the 


82 Me. Rev. Srar. c. 55, § 36 (1944). 
83 Supra note 77. 


84 The result would be governed by Appeal of Garland, 126 Me. 84, 136 Atl. 459 (1927); 
and Rose v. Osborne, 133 Me. 497, 180 Atl. $15 (1935). 


85 93 Vt. 493, 108 Atl. 708 (1920). 
86 Vr. Rev. Srar. § 8780 (1947). 








THE BANKING LAW JOURNAL 475 


survivor” in the order creating such an account, signed by the 
person or persons who furnished the funds for such deposit, 
shall be conclusive evidence as between the payees and their 
legal representative of the creation of an absolute joint account. 
The door was left open for introduction of evidence of fraud, 
undue influence or incapacity. In subsequent litigation the 
court recognized that the amendment of the statute had been 
for the purpose of superseding the Rice case by allowing “do- 
native intention to prevail without the technical formality of 
the delivery of a deposit book.”* 

A reading of the New Jersey law pertaining to joint ac- 
counts would lead one to believe that that part of the banking 
act which relates to joint accounts creates a rule of property 
much in the same way as the Alabama legislation. The New 
Jersey statute reads as follows: 


When a deposit has been or shall be made with a banking institu- 
tion in the name of two persons, payable to either, or payable to 
either or to the survivor, any moneys to the credit of the account 
may be paid to either of said persons during the lives of both and, 
in case of the death of either of said persons, the moneys to the 
credit of the depositor shall, unless otherwise provided in the 
deposit contract, be paid to the survivor, and the legal representa- 
tive of the one dying shall have no right thereto notwithstanding 
that such moneys or any part thereof may have been the property 
of the one dying. Nothing in this section shall impair the rights, 
if any, of creditors of either depositor.®* 


However, the New Jersey courts have in a number of 
instances construed the above statute and have held that 
neither the form nor the content of a joint account is conclu- 


-sive of the issue of title and ownership, and that the statute 


“Jays down a rule of evidence rather than the substantive 
law.’®® The interest of the survivor, states the court,” arises 
from the fact that the depositor has made a gift inter vivos 
of an interest in the account. The statute merely gives rise 
to a rebuttable presumption of a gift. It would appear there- 


87 Patch v. Squires, 105 Vt. 405 at 409, 165 Atl. 919 at 920 (1988) . 

88. NJ. Stat. Ann. § 17.9A-218 (Supp. 1952). 

89 In re Perrone’s Estate, 5 N.J. 514, 76 A.2d 518 (1950). 

90 Stiles v. Newschwander, 140 N.J. Eq. 591, 54 A.2d 767 (Ct. Err. & App. 1947). 
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fore that the rights of the parties in any controversy in New 
Jersey would be determined under the common law of joint 
bank accounts. 


The Illinois enactment is different from any of the others 
in this category. The section pertaining to joint bank accounts 
is found in the chapter of the Revised Statutes, entitled: “Joint 
Rights and Obligations.”*”’ The statute provides that except as 
to executors and trustees, and except where wills and other 
instruments in writing express an intention to create a joint 
tenancy in personal property, with the right of survivorship, 
the right or intent of survivorship as between joint tenants or 
owners of personal property are abolished. This is followed 
by a proviso that when a deposit in any bank or trust com- 
pany has been made in the names of two or more persons, 
payable to them when the account is opened or thereafter, such 
deposit or any part thereof or any interest or dividend thereon 
may be paid to any one of said persons whether the other or 
others be living or not when the agreement permitting such 
payment is signed by said persons at the time the account is 
opened or thereafter. The statute further provides that the 
receipt or acquittance of the person sc paid shall be a valid 
and sufficient discharge from all parties so paid. 


The statute appears to be somewhat ambiguous. However, 
it has been construed by the Supreme Court of Illinois” to 
provide that the right of survivorship in personal property 
jointly owned is preserved where an instrument in writing ex- 
presses an intention to create a joint tenancy with the right of 
survivorship. While there are decisions” stating that Illinois 
follows the contract theory, it would appear that the contract 
creates a statutory joint tenancy.** The rights of the parties, 
once a statutory account has been opened, should be decided 
in accordance with the general principles governing joint ten- 


91 Iu. Rev. Srats. c. 76 § 2 (1951). 

92 Til. Trust & Sav. Bank v. Van Vlack, $10 Ill. 185, 141 N.E. 546 (1923); Estate of Hal- 
aska, $07 Ill. App. 1838, 30 N.E.2d 117 (1940). 

93 Reder v. Reder, 312 Ill. 209, 143 N.E. 418 (1924) ; Estate of McIlrath, 276 Il. App. 409 
(1934) ; Cuilini v. Northern Trust Co., 335 Ill. App. 86, 80 N.E.2d 275 (1948). 

94 Estate of Wilson, 404 Ill. 207, 88 N.E.2d 662 (1949); Welsh v. James, 408 Ill. 18, 95 
N.E.2d 872 (1950). 
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ancy bank accounts,” but in view of the wording of the statutes, 
the Illinois decisions are treated specially. 


These special statutes are significant, not because of the 
language the legislature employs in the law, but rather because 
they represent a recognition by the lawmakers that the joint 
bank account is a new but acceptable technique for transferring 
property, and that it should be recognized as such. 


THE Common Law oF JOINT BANK ACCOUNTS 


In General 


From the fact that courts apply various theories to test the 
validity of the joint bank account transaction it might appear 
that the joint bank account is looked upon with judicial dis- 
favor. While it is true that in many instances courts have 
voided the transfer from the depositor to the survivor on the 
ground that the donor had not complied with any of the recog- 
nized techniques, usually the judiciary has attempted to ef- 
fectuate the depositor’s intention to make a donation of his 
property in the creation of a joint account. The fact that there 
is conflict in the cases is itself witness to the attempt of the 
judges to make the joint account situation fit into an accepted 
mold for transferring property, when actually the joint account 
is something different from any other concept. 


A study of the joint bank account at this late date may be- 
gin with the postulate that in the great majority of jurisdic- 
tions a depositor may open a joint bank account, retain control 
over the proceeds during his life and provide for the transfer 
of the balance remaining in the account at his death.” As has 


95 See note 153 infra. 

96 Although the theory on which the survivor was held entitled to the deposit differed 
from state to state, the right of the survivor to the balance was upheld in the following 
cases: Driscoll v. Norwich Sav. Soc., 93 A.2d 925 (Conn. 1952) ; Quigley v. Quigley, 85 F.2d 
300 (D.C. Cir. 1936) ; Crawford v. McGraw, 61 So.2d 484 (Fla. 1952); Hibbard v. Hibbard, 
118 Ind. App. 292, 73 N.E.2d 181 (1947); O’Brien v. Bieggar, 233 Iowa 1179, 11 N.W.2d 
412 (1943); Malone v. Sullivan, 186 Kan. 193, 14 P.2d 647 (1932); Armstrong’s Ex’r. v. 
Morris Plan Industrial Bank, 282 Ky. 192, 188 S.W.2d 359 (1940); Armstrong v. O’Brien, 
$29 Mass. 572, 109 N.E.2d 647 (1952); McLeod v. Hennepin County Sav. Bank, 145 
Minn. 299, 176 N.W. 987 (1920); In re Lewis’ Estate, 194 Miss. 480, 13 So.2d 20 (1943); 
In re Sullivan’s Estate, 112 Mont. 519, 118 P.2d 383 (1941); Scriven v. Scriven, 153 Neb. 
655, 45 N.W.2d 760 (1951); Blaisdell v. Young, 90 N.H. 185, 6 A2d 441 (1939); Lester v. 
Guenthen, 184 N.J. Eq. 53, 83 A.2d 815 (Ct. Err. & App. 1943); Menger v. Otero Bank, 
44, N.M. 82, 98 P.2d 834 (1940); First Nat. Bank & Trust Co. v. Green, 66 N.D. 160, 262 
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been pointed out in this discussion, in some jurisdictions the 
survivor may take because he is considered to be a joint tenant 
of the bank account.*’ In other states he may be held to be the 
beneficiary of a contract entered into by the bank and the de- 
positor for the survivor’s benefit,”® and in still other states he 
may be considered as the donee of the funds remaining in the 
account.” Whatever the name given to the transaction, it is, in 
effect, a gratuitous transfer and more and more the courts are 
recognizing it as such.” Realizing that this particular type of 
chose in action requires a different treatment from that ac- 
corded a chattel or a fixed obligation, courts hold that the sur- 
vivor takes as a result of a gift. 


The theory used to describe the transaction, whether it be 
denominated joint tenancy, contract or gift, is meaningful only 
for the purpose of defining the method of effectuating the do- 
nation. If the transfer is treated as a gift then the questions of 
intention, delivery and acceptance become important. If the 
joint account is discussed in terms of a joint tenancy, the ques- 
tion of the compliance with the statutory method for creating 
joint tenancies is material. If the joint account is explained in 
the terms of a contract, the formalities become important and 
the question as to whether or not the parties have signed the 
signature cards may become of paramount importance. But, 
because the transaction is gratuitous the problems relating to 
joint accounts are common to all jurisdictions except those that 
provide for special statutory joint accounts. 


The rights of creditors, the surviving spouse, guardians and 
of the parties themselves, during their joint lives, may be dis- 
cussed on common grounds. The question to be determined 


N.W. 596 (1935) ; Sage v. Flueck, 182 Ohio St. 377, 7 N.E.2d 802 (1937); Green v. Comer, 
193 Okla. 133, 141 P.2d 258 (1943); Beach v. Holland, 172 Ore. 396, 142 P.2d 990 (1943); 
Teacher v. Kijurina, 365 Pa. 480, 76 A.2d 197 (1950); Sullivan v. Dolan, 69 R.I. 492, 36 
A2d 98 (1944); Sloan v. Jones, 192 Tenn. 400, 241 S.W.2d 506 (1951); First Security 
Bank of Utah v. Burgi, 251 P.2d 297 (Utah 1952); Deal’s Adm’r v. Merchants & Me- 
chanics Bank, 120 Va. 297, 91 S.E. 185 (1917); Schwanke v. Garlt, 219 Wis. 367, 263 
N.W. 176 (1935). 

97 See text at note 18 supra. 

98 See text at note 44 supra. 

99 See text at note 2 supra. 

100 This is best demonstrated by the cases holding that if the depositor shows that he 
did not intend to make a gift, the co-depositor has no claim to the funds in the account 
notwithstanding the form of the account. See note 111, infra. 
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is whether the transfer has been completed so as to bar the 
rights of all the claimants except the survivor. In those states 
having the bank protection type statute the rights of all parties 
must be determined under common law principles. It is to the 
law in these states that this section is devoted. The jurisdic- 
tions having joint tenancy statutes or special statutes will be 
discussed in separate sections. 


Formal Requisites 


A distinction should be made of three types of joint 
accounts. The most common class is the joint and survivor- 
ship account, which is usually opened by a depositor who in- 
structs the bank to pay to himself or a named person or the 
survivor. It is customary to add additional language to the 
deposit card, stating that the parties mentioned in the account 
hold the funds as joint owners, that each has the right to with- 
draw and that upon the death of either the balance should be 
paid to the survivor. Sometimes the card contains the state- 
ment that the depositors hold as joint tenants with the right 
of survivorship.’” Probably the importance of the additional 
wording has been overemphasized. It is not the form of the 
deposit but the depositor’s intention which usually prevails. 
Intention may be expressed in simple language. The most 
important part of having the parties execute formal instru- 
ments is that the bank official who handled the transaction 
will remember the details, and will be able to testify in the 
question of the depositor’s intention. It is of course necessary 
that a present right to withdraw be conferred on the donee. 
The technique is unimportant if the fact is accomplished. 

Sometimes the depositor will desire to change an account 
held in his individual name to a joint and survivorship account. 
The fact that he adds another name to the account will not be 
sufficient to transfer an interest to the co-depositor that will 


101 Hill v. Havens, 242 Iowa 920, 48 N.W.2d 870 (1951) ;’Cleveland Trust Co. v. Scobie, 
114 Ohio St. 241, 151 N.E. $73 (1926); Holbrook v. Hendricks’ Estate, 175 Ore. 159, 152 
P.2d 573 (1944); Mader v. Stemler, 319 Pa. 374, 179 Atl. 719 (1935); Holt v. Bayles, 85 
Utah 364, 89 P.2d 715 (1934). 


102 Hibbard v. Hibbard, 118 Ind. App. 292, 73 N.E.2d 181 (1947); Rush v. Rush, 138 
N.J. Eq. 611, 49 A.2d 288 (Ct. Err. & App. 1946). 
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survive the death of the person furnishing the funds.’ The 
donor must usually show his intention to transfer the present 
interest in the account and relinquish his exclusive dominion 
by having the beneficiary sign the signature cards. This shows 
that the donee knows of the transfer and indicates that exclu- 
sive control has been relinquished, since the form of the account 
gives him a present right to withdraw the funds from the 
account.’ 


The second form of joint account is most frequently termed 
an “Agency Account.” The account is opened in the names 
of A or B, or A and B, without providing for survivorship. 
If no further evidence is introduced which would show the 
donative intent on the part of the depositor, the form of the 
account is deemed to indicate that an agency has been cre- 
ated.’ Since the agency is revoked by the depositor’s death, 
the co-depositor may not recover the balance remaining in the 
account.’°° The fact that the depositor has not provided for 
survivorship is usually deemed to be evidence of an intention 
to exclude survivorship. If the survivor recovers it must be 
upon a showing that the depositor intended and completed a 
present gift of a joint interest in the account.’*” Obviously, the 
donee cannot recover on either a contract or joint tenancy 
theory since there is no agreement providing that the survivor 
is to receive the balance remaining in the account upon the 
death of the person furnishing the funds. 


The third category consists of the so-called “P.O.D.” or 
“Pay on Death” accounts. In lieu of the usual joint account 
which gives both parties the immediate right to withdraw, a 
depositor executes an agreement which provides that upon his 
death all or part of the account is to be paid to a designated 


103 Cerny v. Cerny, 152 Fla. 333, 11 So.2d 777 (1943); Ogle v. Barker, 224 Ind. 489, 68 
N.E.2d 550 (1946); Spark v. Brown, 167 Kan. 159, 205 P.2d 938 (1949). 

104 Bowen v. Morgillo, 127 Conn. 161, 14 A.2d 724 (1940); Day Trust Co. v. Malden 
Sav. Bank, 328 Mass. 576, 105 N.E.2d 363 (1952); Jones v. Fullbright, 197 N.C. 274, 
148 S.E. 229 (1929). 

105 Liner v. Commercial Nat. Bank, 85 Ga. App. 278, 69 S.E.2d 119 (1952); Farris v. 
Farris Engineering Corp., 7 N.J. 487, 81 A.2d 731 (1951); Romig v. Denkel, 326 Pa. 419, 
192 Atl. 657 (1987). 

106 Hall v. Hall, 285 N.C. 711, 71 S.E.2d 471 (1952); In re Zellner’s Estate, 316 Pa. 202, 
172 Atl. 715 (1934). 

107 Scriven v. Scriven, 153 Neb. 655, 45 N.W.2d 760 (1951). 
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person or persons. The courts are in agreement that this form 
is invalid because it does not transfer a present interest of any 
sort to the donee,’” and that it is on its face a testamentary 
disposition of property which must fail for lack of compliance 
with the statute of wills. There have been only a few cases in 
which this type of account has been the subject of litigation.’ 
In most instances the bank refuses to open such an account, 
but advises the depositor that if he desires to achieve this re- 
sult he must comply with the law regulating joint accounts, 
or he must adopt the trust form.’”® 


Rights of the Parties to the Account During Their Joint Lives 


The cases are replete with statements that the transaction 
which gave to the survivor an interest in the account was valid 
because he had received a present interest at the time the ac- 
count was opened, If this principle is carried to its logical 
conclusion it would result in a finding that upon the opening 
of a joint account the donee has a present interest. Since the 
formalities are the same in all these cases there would appear 
that a gift has been completed by the opening of the account. 
Notwithstanding these statements, the law is clear that the 
depositor may subsequently show that he had no intention to 
make a gift when he opened the account,’ although both he 
and the donee signed the signature cards expressly stating 
that they held the account as joint owners with the balance 
to be paid to the survivor. 


The argument which the depositor may use to defeat the 
claim of the donee will vary. If the theory adopted in the 
particular jurisdiction follows the traditional law of gifts the 


108 Young v. McCoy, 152 Neb. 138, 40 N.W.2d 540 (1950); Tucker v. Simrow, 248 Wis. 
148, 21 N.W.2d 252 (1946). 

109 This problem arises more frequently under the joint tenancy type bank account stat- 
utes. See note 161 infra. 

110 Under the Tentative Trust only the depositor has the right to withdraw the funds 
during his lifetime, and it is not necessary that the beneficiary have knowledge of the trust 
account. ResTaTEMENT, Trusts, § 58 (1935). : 

111 Staton v. Vernon, 209 Iowa 1123, 229 N.W. 763 (1930); Bradford v. Eastman, 229 
Mass. 499, 118 N.E. 879 (1918); New Hampshire Sav. Bank v. McMullen, 88 N.H. 128, 
185 Atl. 158 (1936); Dempsey v. First Nat. Bank of Scranton, 359 Pa. 177, 58 A.2d 14 
(1948) ; Peoples Sav. Bank in Providence v. Small, 65 RJ. 149, 18 A.2d 814 (1940); 
Plainse v. Engle, 262 Wis. 506, 56 N.W.2d 89 (1952). 
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depositor shows that he lacked the requisite intent to make 
the donation, and that the account was opened for his own 
convenience.” If a state follows the joint tenancy theory 
the opening of the account in joint survivorship form creates 
the presumption that the depositor intends to create a joint 
tenancy. Nevertheless, in all these jurisdictions following this 
theory, except in the state of Indiana,’* the depositor may 
introduce evidence to overcome the presumption of joint 
tenancy.’* If the depositor fails to rebut the presumption that 
a joint tenancy has been created by the opening of the account 
in joint form the donee’s interest will be protected and then 
the question arises as to the division of the funds.” In the 
absence of special circumstances each is entitled to one-half.”® 

At first blush, it would appear that if a state follows the 
contract theory the mere fact that the contract has been exe- 
cuted gives to the beneficiary an interest which cannot be taken 
from him solely because the depositor changes his mind. This 
has been qualified by the Massachusetts court, the chief pro- 
ponent of the contract theory. In reality the contract is only 
a substitute for delivery’ and if the donative intent is lacking 
the depositor has not divested himself of any of his property, 
notwithstanding that by the terms of the contract, the bank 
has been authorized to pay someone else.'"® 

The interpretation of the joint bank account in the manner 
suggested in the preceding paragraphs of this section suggests 
the true nature of the transaction. It is a form of gift or gift 
of a partial interest subject to the control of the depositor dur- 
ing his lifetime, which becomes absolute on his death. While 
the name “poor man’s will’ is more frequently applied to 


112 Bedirian v. Zorian, 287 Mass. 191, 191 N.E. 448 (1934); Loth v. Loth, 227 Minn. 387, 
35 N.W.2d 542 (1949); Werle v. Werle, 332 Pa. 49, 1 A.2@d 244 (1938). 


113 Clausen v. Warner, 118 Ind. App. 340, 78 N.E.2d 551 (1948). 

114 Kelly v. Kelly, 185 N.J. Eq. 75, 37 A.2d 288 (Prerog. Ct. 1944); Nusshold v. Kruschke, 
176 Ore. 697, 159 P.2d 819 (1945); Neill v. Royce, 101 Utah 181, 120 P.2d 337 (1941). 
115 Goc. v. Goc, 184 N.J. Eq. 61, 33 A.2d 870 (Ct. Err. & App. 1943); State v. Gralew- 
ski’s Estate, 176 Ore. 448, 159 P.2d 211 (1945). 

116 Steinmetz v. Steinmetz, 180 N.J. Eq. 176, 21 A.2d 743 (Ch. 1941); Schwartz v. San- 
dusky County Sav. & Loan Co., 65 Ohio App. 437, 30 N.E.2d 556 (1939); Neill v. Royce, 
101 Utah 181, 120 P.2d 327 (1941). 

117 Bedirian v. Zorian, 287 Mass. 191, 191 N.E. 448 (1934). 

118 Gibbons v. Gibbons, 296 Mass. 89, 4 N.E.2d 1019 (1936). 

119 Tn re Edward’s Estate, 140 Ore. 431, 14 P.2d 274 (1932). 
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the tentative trust rather than the joint bank account it fur- 
nishes a clue as to the nature of the latter. The power to con- 
trol and the power to revoke, which are present in the joint 
account during the depositor’s lifetime, approximate the 
donor’s inter vivos rights when he executes a will. The differ- 
ences are in the formalities, the avoidance of probate, and in 
the fact that a donee has some inter vivos rights in the joint 
account. 

It should be pointed out that in at least some jurisdictions, 
a husband and wife may hold a joint account as tenants by 
the entirety, and that in accordance with the common law one 
party cannot destroy the estate.” If a husband or wife with- 
draws the funds this will be considered an offer to destroy the 
estate by the entirety.’ The other spouse may accept the 
offer by suing for a division of the funds in the account. 


Rights of Creditors 


The problem that occurs most frequently in this field is 
that of the rights of the donee’s creditors to the joint account. 
If the beneficiary has a present interest in the account and 
the right to withdraw, it would seem that his creditors should 
be in the same position. Actually, only one court has gone so 
far as to accept this reasoning. The Supreme Court of Min- 
nesota’” has held that since the contract entitles both parties 
to withdraw the entire balance, the creditor of either, being 
subrogated to the rights of the debtor, may subject the account 
to the debt. The court observed that this departed from the 
usual practice, but that since the parties freely entered into 
such a contract they were bound to accept all of its incidents. 

The majority of jurisdictions that have adjudicated the 
point have held that a depositor may show that the account 
was opened for his convenience, and that it is not subject to 
the claims of the creditors of the donee.” This is consistent 


120 In re Griffith, 93 A.2d 920 (Del. Ch. 1953); Alcorn v. Alcorn, 364 Pa. 375, 72 A.2d 96 
(1950). 


121 Berhalter v. Berhalter, $15 Pa. 225, 173 Atl. 172 (1934). 
122 Park Enterprise Inc. v. Trach, 233 Minn. 467, 47 N.W.2d 194 (1951). 


123 Staton v. Vernon, 209 Iowa 1123, 229 N.W. 763 (1980); R. H. White Co. v. Lees, 
267 Mass. 112, 166 N.E. 705 (1929); Kranjcec v. Belinak, 114 Mont. 26, 182 P.2d 150 
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with the view that he may revoke the gift for his own benefit. 
If the form of the account indicates that a joint tenancy has 
been created, the burden is upon the depositor to show that 
he did not intend to create such a relationship if he is to be 
free of the donee’s claims.’** If the depositor is unable to rebut 
the presumption of joint interest the creditor of the donee may 
levy upon the account.’” This result is based on the reasoning 
that since a joint tenancy or an interest analogous to a joint 
tenancy is severable by the action of the parties, execution on 
behalf of the creditors of either of the parties acts as a sever- 
ance, and the interest of the debtor becomes subject to the 
claims of his creditor.’** Of course, if the account is in the 
nature of a tenancy by the entirety it is not subject to the 
individual debts of the depositors.’** 

The other type of situation that frequently calls for litiga- 
tion involves the effort of either the bank or one of the joint 
depositors to set off the joint account against the individual 
debt of one of the depositors. On the ground that there is no 
mutuality of obligation it has been held that the account could 
not be set off against the individual debt of one of the de- 
positors.’*® 


Strangely enough, there is little litigation concerning the 
rights of the depositor’s creditors. It would appear that under 
the rules governing gifts,’ the transfer would not be valid if 
the depositor was insolvent at the time he opened the account, 
and that the entire account would be subject to his debts. This 
would not be true if the depositor is able to show that he has 
in fact given a half-interest to the donee.’ Normally, he 


(1942); Norcross v. 1016 Fifth Ave. Co., Inc., 123 N.J. Eq. 94, 196 Atl. 446 (Ch. 1938); 
Union Properties, Inc. v. Cleveland Trust Co., 152 Ohio St. 480, 89 N.E.2d 638 (1949). 


124 Norcross v. 1016 Fifth Ave. Co., Inc., 123 NJ. Eq. 94, 196 Atl. 446 (Ch. 1938); Neill 
v. Royce, 101 Utah 181, 120 P.2d 327 (1941). 


125 Dover Trust Co. v. Brooks, 111 N.J. Eq. 40 160 Atl. 890 (Ch. 1982); American Oil 
Co. v. Falconer, 136 Pa. Super. 598, 8 A.2d 418 (1939). 


126 Ibid. 


127 Bostrom v. National Bank of McKeesport, 330 Pa. 65, 198 Atl. 644 (1938). However, 
as agent, one co-depositor may bind the other with respect to a reorganization proceeding. 
Madden v. Gosztonyi Sav. & Trust Co., 331 Pa. 476, 200 Atl. 624 (1938). 


128 Nichols v. Metropolitan Life Ins. Co., 187 Ohio St. 542, 31 N.E.2d 224 (1941). 
129 See Splaine v. Morrissey, 282 Mass. 217, 184 N.E. 670 (1933). 
130 For the purpose of determining the rights of creditors of the depositor, the transaction 
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makes no such claim during his lifetime as such a statement 
would operate to restrict his right to use the entire account 
for his own purpose. 


Rights of Guardians 


Not infrequently one of the parties to a joint survivorship 
will be declared incompetent. If the afflicted person is the 
donee his guardian may claim that his ward has a present 
interest in the account and is entitled to withdraw from the 
account. Sometimes the claim may be in the form of a demand 
by the conservator of the exclusive possession of the pass book, 
or the guardian may claim that the account has been termi- 
nated by the declaration of incompetency. In some instances 
the litigation is not finally settled until after the death of the 
guardian, so that the problem is further complicated by the 
fact of survivorship. 


On the other hand, it has been held that if the guardian of 
an incompetent donor can show that his ward had no intention 
of making a gift of the joint deposit the guardian may recover 
money withdrawn by the donee.” If there has been a gift 
the conservator of the depositor is not entitled to exclusive 
possession of the bank book,’ nor can he withdraw money 
from the account unless it is needed for necessaries for his 
ward.’** For the most part the courts have stated that the 
guardian does not stand in the same position as the ward inso- 
far as Joint accounts are concerned, and even though the ward, 
if sane, could have withdrawn the entire balance and used it 
as he desired, an equal right is not accorded his guardian.’ 
If the joint depositors are husband and wife the guardian of 
the incompetent is not entitled to have the account parti- 
tioned,’*’ unless there is reason, such as the irresponsibility of 


should be treated as if the survivor received the balance in the account by virtue of the 
depositor’s will. 


131 Sanderson v. Howell, 121 NJ. Eq. 56, 187 Atl. 184 (Ct. Err. & App. 1936); Plainse 
v. Engle, 262 Wis. 506, 56 N.W.2d 89 (1952). 


132 Johnson v. Nourse, 258 Mass. 417, 155 N.E. 457 (1927). 
133 Drain v. Brookline Bank, 327 Mass. 435 99 N.E.2d 160 (1951). 


134 Coolidge v. Brown, 286 Mass. 504, 190 N.E. 723 (1934); Ulmer v. Society for Savings, 
85 Ohio Abs. 525, 41 N.E.2d 578 (1942). 


135 Ulmer v. Society for Savings, 35 Ohio Abs. 525, 41 N.E.2d 578 (1942). 
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the legally competent party. If a joint interest in the nature 
of a joint tenancy has been created, a withdrawal by the com- 
petent party will terminate the joint tenancy, but will make 
the party withdrawing the funds liable for any amount exceed- 
ing his interest.*** It should be observed that here again the 
transaction is gratuitous and the determination of the rights 
of the parties should be based on the realities of the particular 
situation. If the depositor intended the gift, and the funds in 
the account are not needed for his maintenance if he becomes 
incompetent, there is no reason why his guardian should be 
permitted to destroy the joint interest in the account.’*’ 


Rights of the Survivor 


A study of the rights of the survivor may begin with the 
proposition that in every jurisdiction he will be entitled to the 
balance in the account,’** as against the claim of the estate, 
provided the depositor has complied with the requisites set 
forth in that particular jurisdiction for transferring property 
through the use of the bank account. The difficulties besetting 
the survivor are in the nature of the problems of proof and the 
effect to be given to the fact unsupported by other evidence 
that the depositor, during his lifetime, opened a bank account 
in joint and survivorship form. 

In at least five jurisdictions construing the bank account 
statute as having been enacted not only for the purpose of 
protecting the bank but also to provide a rule of property’” 
the fact that an account is opened in joint and survivorship 
form raises a presumption of gift. The majority rule is 
otherwise. No gift will be inferred if a joint account has been 
opened by a depositor.’ In some instances the courts go so 
136 First Trust Co. of Lincoln v. Hammond, 140 Neb. 330, 299 N.W. 496 (1941); Stout 
v. Sutphen, 182 N.J. Eq. 582, 29 A.2d 725 (Ch. 1948). 

137 See notes 182 and 188 supra. Contra; Abrams v. Nickel, 50 Ohio App. 500, 198 N.E. 
887 (1935). 

138 See note 96 supra. 

139 See note 53 supra. 

140 Shaw v. Addison, 239 Iowa 377, 28 N.W.2d 816 (1948); Hall v. Johnson, 179 Minn. 
428, 229 N.W. 867 (1930); Shearin v. Coleman, 201 Miss. 193, 28 So.2d 841 (1947); 
Rose v. Kahler, 151 Neb. 532, 38 N.W.2d 391 (1949); Estate of Staver, 218 Wis. 114, 260 


N.W. 655 (1935) . 
141 McNabb v. Fisher, 38 Ariz. 288, 299 Pac. 679 (1931); Bachmann v. Reardon, 138 
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far as to hold that the burden is on the survivor to show that 
a gift has been made,’” although it has been stated by other 
tribunals that the transaction will be taken at its face value 
unless there is evidence that a gift was not intended.** 


If the contract theory is followed the question arises as to 
whether or not oral evidence is admissible to show that the 
depositor opened the account for his own convenience, not- 
withstanding that the written contract executed by the bank 
and the joint payees, provided that the property was held by 
the depositors as joint owners, that each of the depositors has 
the present right to withdraw from the account and, that upon 
the death of either the balance shall be paid to the survivor. 
In at least four jurisdictions it has been held that oral evidence 
is inadmissible to vary the written agreement for the purpose 
of showing that survivorship was not intended.*** The more 
recent cases admit evidence to show the depositor’s intention 
or lack of intention to make a gift despite the fact that the 
contract recites that the parties own the account as joint 
owners with the right of survivorship.’* Of course, if there is 
undue influence, fraud or lack of capacity, parol evidence will 
be admitted to show these facts."® 


In at least three cases the question has been raised as to 
whether or not evidence of the attempted disposition of the 
funds in the joint account, by devise in a will, is relevant to 


Conn. 665, 88 A.2d 391 (1952); First Nat. Bank of Thomasville v. Sanders, 33 Ga. App. 
615, 127 S.E. 658 (1925); Ogle v. Barker, 224 Ind. 489, 68 N.E.2d 550 (1946); Burns v. 
Nolette, 83 N.H. 489, 144 Atl. 848 (1929); Menger v. Otero County State Bank, 44 N.M. 
82, 98 P.2d 834 (1940); Munday v. Federal Bank, 195 Okla. 120, 155 P.2d 526 (1945); 
Olive v. Olive, 231 S.W.2d 480 (Tex. Civ. App. 1950). 

142 McNabb v. Fisher, 38 Ariz. 288, 299 P.2d 679 (1931); Harrinvton v. Emmerman, 
186 F.2d 757 (D.C. Cir. 1950); Nashua Trust Co. v. Heghene Mosgofian, 97 N.H. 17, 77 
A.2d 636 (1951); Industrial Trust Co. v. Scanlon, 26 R.I. 228, 58 Atl. 786 (1904). How- 
ever, parol evidence is admissible to show an oral contract or the intent to make a gift. 
Asche v. Matthews, 136 Kan. 740, 18 P.2d 177 (1933); Leverette v. Ainsworth, 199 Miss. 
652, 23 So.2d 798 (1945). 

143 Kittredge v. Manning, 317 Mass. 689, 59 N.E.2d 261 (1945). 

144 Estate of Murdoch, 238 Iowa 898, 29 N.W.2d 177 (1947); State Board of Equalization 
v. Cole, 122 Mont. 9, 195 P.2d 989 (1948); Oleff v. Hodapp, 129 Ohio St. 432, 195 N.E. 
838 (1935); Holt v. Bayles, 85 Utah 364, 39 P.2d 715 (1935). 

145 Murray v. Gadsden, 197 F.2d 195 (D.C. Cir. 1952); Armstrong v. O’Brien, 329 Mass. 
572, 109 N.E.2d 647 (1952); see Neill v. Royce, 101 Utah 181, 120 P.2d 327 (1941). 

146 Peters’ Adm’r. v. Peters, 224 Ky. 493, 6 S.W.2d 499 (1928); Parkening v. Haffke, 153 
Neb. 678, 46 N.W.2d 117 (1951); Steiner v. Fecycez, 72 Ohio App. 18, 50 N.E.2d 617 
(1942) ; Wood v. Kinter, 86 Utah 279, 43 P.2d 192 (1935). 
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the question of the depositor’s intention at the time he opened 
the account to make a gift. Rhode Island has held that the 
disposition of the account in a will is evidence that the deposi- 
tor had not intended to make a gift.*7 Montana‘ and Ohio’ 
have reached an opposite view by adopting the reasoning that 
a gift is made when the account is opened, and that the will 
is ineffective for any purpose since the property is no longer 
in the testator’s control. If the true nature of the joint bank 
account is recognized, it is a method of disposing of property 
in lieu of a will, absolute gift or trust. Mention of the account 
in the will should not be evidence of the depositor’s intentions. 
No one would argue that once a donor has made an absolute 
gift of property that he may dispose of it in any manner by 
his will. 

In recent years, on three reported occasions, donees have 
taken the life of the depositor. In Ohio” and Pennsylvania™ 
the courts have stated that the contract was clear and plain, 
that the account becomes the property of the survivor, and that 
the statute which prohibits the wrongdoer from taking prop- 
erty by a will or intestacy, if he kills the donor, has no applica- 
tion. The survivor has been held to be entitled to the property. 
On the other hand, Minnesota’ has found that the donee’s 
interest could have been defeated by the depositor, prior to his 
death, had it not been for the felonious act of the donee. By 
his wrongful act the beneficiary has prevented the depositor 
from exercising this right and thus the former should not be 
permitted to receive an interest in the account. Hence, the 
Minnesota court has held that the survivor will not prevail as 
against the depositor’s estate. 

The question may be asked as to whether or not the rights 
of the survivor in all cases should be determined on the factual 
evidence which is introduced pertaining to the law of gifts. 
It should be remembered that there are three types of joint 


147 Qld Colony Trust Co-operative Bank v. Thurber, 68 R.I. 440, 28 A.Qd 747 (1942). 
148 Tn re Sullivan’s Estate, 112 Mont. 519, 118 P.2d 388 (1941). 

149 Bennett v. Bennett, 70 Ohio App. 187, 45 N.E.2d 614 (1942). 

150 Oleff v. Hodapp, 129 Ohio St. 482, 195 N.E. 888 (1935). 

151 Di Lallo v. Corea, 19 D. & C. 282 (C. P. Allegheny Co. 1982). 

152 Vesey v. Vesey, 54 N.W.2d 385 (Minn. 1952). 
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accounts. Of these three the “Pay on Death” account is invalid 
because of testamentary disposition. The interest of the co- 
depositor in the “Agency” account, the second type of joint 
account, terminates on the death of the depositor because the 
latter’s death automatically revokes the agency. This type of 
account is suitable for those situations where the depositor 
desires to authorize another party to draw funds from the 
account solely for the purpose of serving the depositor’s con- 
venience. 

It would seem that when a depositor opens a joint and 
survivorship account and executes signature cards which recite 
that the account is to be paid to either during the depositors’ 
joint lives and to the survivor upon the death of either, a rebut- 
table presumption of an intent to make a gift of a joint inter- 
est should arise. After the depositor’s death only evidence of 
fraud, undue influence or lack of capacity should be admissible 
to rebut the presumption. It serves no useful social purpose 
to encourage litigation concerning the disposition of the bal- 
ance of the joint account upon the death of the depositor, when 
in most instances he intended, in his unlearned manner, to 
make a testamentary disposition of his property. If the joint 
account is sound, as a means of transferring property, it should 
be uniformly administered. 

(To be continued) 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts mvolving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





Trust Receipt Law Protects Bank Holding 


Conditional Sales Contract 


A bank which claimed ownership of two automobiles by 
virtue of conditional sales contracts it held as security brought 
suit to have a court declare the validity of its ownership. The 
bank financed two purchasers who had bought cars from a 
dealer holding them under a “flooring automobiles for sale” 
arrangement. The company financing the dealer claimed a 
security interest in the cars on the basis of its trust receipts, 
notice of which had been filed according to state law. The court 
ruled in favor of the bank on grounds that under Section 3016.5 
(2) (a) (i) of the Uniform Trust Receipts Law of California 
the bank was to be considered a “buyer in the ordinary course 
of trade” and consequently took title free of the finance com- 
pany’s security interest. Security-First National Bank of Los 
Angeles v. Taylor et al, District Court of Appeals, Second 
District, California, 266 P.2d 914. The opinion of the court is 
as follows: 


MOORE, P. J.—Respondent sued to quiet title in itself to two motor 
vehicles. The judgment declaring respondent to be the legal owner and 
enjoining appellants from requesting the issuance of certificates of own- 
ership in the name of Ellis R. Taylor or his corporation or of any other 
person, firm or corporation is here under attack. The subjects of the 
action are a sedan and a coupe. 

Respondent has its principal office in the city of Los Angeles and 
numerous branches throughout the county of Los Angeles and the state. 
The Taylor Manufacturing Company, an Illinois corporation, is referred 
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to herein as “Taylor Company.” Its president is Ellis R. Taylor who 
resides in Los Angeles. “Car Leasing of America, Inc.,” herein referred 
to as “CLA” or trustee, while not a party to the action, was at the time 
of the events narrated herein engaged in buying and selling used automo- 
biles on a lot on West Pico Boulevard in Los Angeles. The events that 
gave birth to the controversy arose out of the respective transactions of 
respondent and Taylor Company with CLA. For the sake of clarity, it 
is to be observed at the outset that the facts involved in this discussion 
relate primarily to “The Uniform Trust Receipts Law,” a legislative en- 
actment of 1935 as sections 3012 to 3016.16 of the Civil Code. 

On October 11, 1951, Taylor Company as entruster and CLA as 
trustee executed an agreement in writing whereby the entruster was to 
supply funds for procuring motor vehicles to be floored on the premises 
of CLA to be sold at retail, the interest of the entruster to be secured by 
trust receipts of the trustee. Such arrangement is referred to as “flooring 
automobiles for sale.” Seven days later they filed with the secretary of 
state a “statement of Trust Receipt Financing” as provided by section 
3016.31 Coeval with such filing, Taylor Company by its president 
opened a commercial account in the sum of $25,000 with respondent’s 
branch office on Pico Boulevard at Alvarado Street. According to his 
testimony, in his conversations with the manager and assistant manager 
of that branch, President Taylor made certain statements with respect 
to trust receipt financing and his company, but Mr. Wyneken, assistant 
manager of the Pico branch, testified that Taylor merely said that his 
company “was going to carry on some business with CLA in connection 
with financing,” and that nothing was said about an actual agreement 
between Taylor Company and CLA. Mr. Wyneken testified that he 
told Mr. Taylor that he was familiar with the operation of what they 
call trust receipts or flooring cars, but he further testified that he knew 
of no such arrangement between Taylor Company and CLA; that he had 
never been employed at respondent’s Vermont Branch; had no part in 
the negotiations for a loan to buy the sedan; and had never previously 
seen the conditional sale contract. This testimony is the sum total of 
the proof of “actual notice” to respondent of the contract between CLA 
and Taylor Company. No positive mention was made to Wyneken that 
Taylor Company had filed the statement with the secretary of state. 


1 Civil Code, section $016.3. “(1) (a) If the entruster within the period of thirty days 


specified in subdivision one of section 3016.4 files as in this title provided, such filing 
shall be effective to preserve his security interest in documents or goods against all 
persons, save as otherwise provided by sections 3016.4, 3016.5, 3016.6, 3016.7, 3016.10, 
and 3016.11 of this chapter. 

“(b) Filing after the lapse of the said period shall be valid; but in such event, save 
as provided in paragraph (b) of subdivision two of section $016.5, the entruster’s secur- 
ity interest shall be deemed to be created by the trustee as of the time of such filing, 
without relation back, as against all persons not having notice of such interest. 

“(2) The taking of possession by the entruster shall so long as such possession is 
retained, have the effect of filing, in the case of goods or documents; and of notice of 
the entruster’s security interest to all persons in the case of instruments.” 
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The Sales of the Two Automobiles 


The pertinent facts concerning the manner of the sales of the sedan 
and the coupe are substantially identical. The buyers were total 
strangers to each other. They purchased from CLA at different times. 
Both used the same method of financing. Each was a patron of a dif- 
ferent branch bank of respondent. Chronologically, the sedan was sold 
first. 


CLA had the 1950 sedan on its floor. Taylor Company held an 
interest under the flooring agreement. About October 25 along came 
customers, Mr. and Mrs. Mizrahi, who immediately determined to 
acquire the car. They engaged the All State Insurance Company as 
agent to arrange for a loan with which to make the purchase. It applied 
to the branch of respondent at 85th Street and Vermont Avenue. After 
an investigation as to the responsibility of the Mizrahi family, that 
branch agreed to extend them credit to the extent of $1251. Such sum, 
added to other assets of the customers, would pay the $1879.52 price to 
CLA. The sale was handled by Mr. Dawson on behalf of CLA. The 
court found that neither of the buyers nor respondent had any knowledge 
of the trust receipt now relied upon by Taylor Company. It may serve 
to keep clear the evidence of notice by observing at this point that the 
branch on 85th street is about six miles from the Pico branch where 
Taylor Company had its account; that Mr. Weigel, manager of the 
loan department at the 85th Street branch, testified that all his negotia- 
tions and the final agreement to make the loan to Mizrahi were with an 
agent of the All State Insurance Company acting for Mizrahi; that it 
had no contact with CLA and the latter had no financing agreement 
with respondent at any branch. In consummating the purchase, Mizrahi 
delivered to CLA his old car at $578.51; paid cash $50; delivered the 
draft drawn on the Vermont branch for $1,251 and executed a condi- 
tional sale contract which Mr. Weigel had prepared. After Mizrahi and 
CLA had executed the conditional sale contract, he delivered the draft 
and the contract to CLA. Thereupon, the latter forwarded to the branch 
at 85th and Vermont (1) the conditional sale contract duly assigned to 
respondent; (2) its warranty of the sedan’s title in CLA; (3) a dealer’s 
certificate of report of sale; (4) an application for the car’s registration 
showing Mizrahi as registered owner and respondent as legal owner; (5) 
the purchase draft with request for payment. The warranty of CLA 
declared itself to be owner of the sedan, subject only to the rights of 
the purchaser (Mizrahi) under the contract then about to be assigned 
and delivered by CLA to respondent. 


On receipt of the papers, the Vermont branch issued its check for 
$1251 payable to CLA which promptly cashed it. Aside from the last 
mentioned transaction and exchange of documents and payment of the 
draft, the Vermont branch had no prior or concurrent dealings with 
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CLA; no experience with or knowledge of the Taylor Company; no 
knowledge of the latter’s dealings with CLA. There is an utter lack of 
proof (1) that the transaction of Mizrahi and the Vermont branch of 
respondent was not in good faith, or (2) that either Mr. or Mrs. 
Mizrahi had actual knowledge of a prior encumbrance on the sedan 
adverse to the title warranted by CLA. 


Referring to the “trust receipt” and its function wth regard to the 
sedan sale, it is dated November 1, 1951, exactly twenty-one days after 
Taylor Company made its flooring agreement with CLA, fourteen days 
after the agreement had been filed with the secretary of state, and 
seven days after Mizrahi had made his purchase of the sedan. On the 
latter date, the ownership certificate on the vehicle was not in the name, 
or possession of CLA or of Taylor Company. That certificate was then 
at the Seventh and Grand branch of respondent as security for a debt 
of Transportation Lease Company which had sold the sedan to CLA. 


As further proof of the dissociation of the sale to Mizrahi from the 
trust receipt, on October 21, 1951, CLA executed a draft on Taylor 
Company at the Alvarado branch of respondent payable to Transporta- 
tion Lease Company for $1275 for the sedan in queston. It was endorsed 
by the payee and forwarded to the Seventh and Grand branch with 
direction to sign the name of such payee to the certificate of ownership 
of the sedan. The draft was received at the Seventh and Grand office 
on October 26, 1951, and it was by that branch, as attorney in fact for 
Transportation Lease Company, promptly so signed and was also signed 
by the bank as legal owner. The signature of respondent was affixed 
“without warranty” which was a release of any debt that might be due 
the bank, by the Transportation Lease Company. In other words, 
neither condition nor title of the automobile was warranted. 


The purchase of the coupe for $1978 was consummated in a manner 
similar to that of the sedan’s purchase. It was effected by means of a 
loan to Mr. and Mrs. Knaggs by respondent’s branch on Ventura Boule- 
vard, about eight miles west of the CLA premises. After the latter had 
signed the conditional sale contract and delivered the coupe to its cus- 
tomers, it promised the Knaggs to cause the transfer of registration 
showing them to be the registered owners and respondent the legal 
owner. At the same time, it returned to the Ventura Boulevard branch 
the conditional sale agreement properly assigned to respondent accom- 
panied by a warranty of title, dealer’s certificate of report of sale, and 
an application for registration showing Mr. and Mrs. Knaggs as pur- 
chasers and respondent as legal owner. The warranty forwarded to the 
Ventura Boulevard branch declared CLA to be the owner subject only 
to the rights of the new purchasers. The latter branch had never dealt 
with CLA; had no knowledge of Taylor Company. There is neither 
proof nor suspicion that the loan transaction of the Ventura Boulevard 








494 THE BANKING LAW JOURNAL 


branch with Mr. and Mrs. Knaggs was otherwise than sincere and 
honest. Neither had any actual knowledge of a claim of lien by Taylor 
Company. 

Appellants contend that their right to the legal title of the cars must 
prevail because their security interest was protected by trust receipts 
that existed prior to respondent’s acquisition of the conditional sale 
contracts. It is true that a “trust receipt transaction” is legal and valid 
and protects the interest of the entruster in many situations. However, 
the Uniform Trust Receipts Law, Civil Code, § 3016.5 (2) (a) (i)? pro- 
vides that where the trustee under the trust receipt transaction has lib- 
erty of sale and sells to a buyer in the ordinary course of trade, such 
buyer takes free of the entruster’s security interest in the goods so 
purchased and no filing shall constitute notice of the entruster’s security 
interest to such a buyer. Such provision emphasizes that a purchaser 
in due course of trade is under no duty to consult the records of the 
secretary of state. 

Although it is admitted that Mr. and Mrs. Mizrahi were buyers in 
the ordinary course of trade, appellants contend that the bank is not 
in the position of such a buyer, but is rather the purchaser of a condi- 
tional sale contract after the goods have been sold. In support of this 
they argue that there was no loan from the bank to Mizrahi since there 
is no note or other evidence of such debt, and that the bank did not 
enter the automobile purchase transaction until it acquired the condi- 
tional sale contract as assignee. The evidence and findings do not sup- 
port appellant’s position. 

Before the sale was consummated, a loan from the bank was applied 
for, the credit standing of the prospective purchasers was checked, the 
bank made a commitment to the purchasers for the amount desired and 
an automobile purchase draft for this amount was issued to the pur- 
chasers. Instead of taking the promissory note of the purchasers at that 
time, the bank utilized the conditional sale contract and made assign- 
ment of same to itself a condition of payment of the draft. CLA never 
envisioned itself as the party carrying the financing transaction and 
there is no indicaton that it would have sold the car without the prior 
commitment by the bank to the purchasers. The contract was, itself, 
evidence of the purchaser’s debt to the bank. Such a transaction does 
not prevent respondent from being in the position of a purchaser in the 


2 Civil Code, § 3016.5 

““(2) Where a purchaser from the trustee is not protected under subdivision one 
hereof, the following rules shall govern: 

“(a) Sales by trustee in the ordinary course of trade. 

“(i) Where the trustee, under the trust receipt transaction, has liberty of sale and 
sells to a buyer in the ordinary course of trade, whether before or after the expiration 
of the thirty-day period specified in subdivision one of section 3016.4 of this chapter, and 
whether or not filing has taken place, such buyer takes free of the entruster’s security 
interest in the goods so sold, and no filing shall constitute notice of the entruster’s security 
interest to such a buyer.” 





THE BANKING LAW JOURNAL 495 


ordinary course of business. Commercal Credit Co. v. Barney Motor 
Co., 10 Cal.2d 718, 719, 721, 76 P.2d 1181; Bank of America Nat. Trust 
& Savings Ass’n v. National Funding Corp., 45 Cal.App.2d 320, 322, 330, 
333, 114 P.2d 49. In Bank of America Nat. Trust & Savings Ass’n v. 
National Funding Corporation, supra, the purchase transaction was 
identical with those involved in the instant action. There, a Mr. Knights 
examined a coupe in the sales room of the merchant and was pleased 
with the car, but was in need of financial aid to consummate his pur- 
chase. He requested the Bank of America to arrange a loan of $754.21. 
The bank approved his application and the money was advanced in the 
following manner: A conditional sale contract was drawn and executed 
wherein Knights was named as purchaser and the merchant as seller. 
It described the coupe and recited the usual provision of reservation of 
title in the seller until payment is made. The merchant then executed 
an assignment of the contract to the bank, coupled with a warranty of 
title. The contract, assignment and warranty were delivered to the bank 
which thereupon issued its sight draft for $754.21 and on December 23, 
1936, the money was paid to the merchant. When six weeks passed 
without receipt of his license and registration slip as promised by the 
seller, Mr. Knights investigated and learned that the seller had gone 
out of business. It was determined that the automobile had been in the 
possession of the merchant pursuant to a flooring agreement and that 
defendant, National Funding Corporation, was the entruster, holding a 
trust receipt executed by the vendor-merchant. The judgment awarding 
legal title of the coupe to plaintiff bank was based on two independent 
grounds. It is true that not all the facts which were held to estop 
National Funding Corporation from asserting title against the Bank of 
America are present in the case at bar; however, the court stated, “In 
addition to what we have said with reference to estoppel, we have 
reached the conclusion that the provisions of the Uniform Trust Receipts 
Law are decisive of the questions presented on this appeal and require 
an affirmance of the judgment ... the coupe was sold in the ordinary 
course of trade to a buyer acting in good faith and without notice of 
the lien of the National Funding Corporation. As the purchase price 
was paid in full it follows that the buyer took ‘free of the entruster’s 
interest in the goods so sold’.” In the instant action, the total purchase 
price was paid in full to the trustee, CLA. Hence, the buyers took title 
free of the entruster’s interest. 


Appellants present the argument that respondent had actual notice 
of the flooring arrangement between the Taylor Company and CLA and 
therefore the Company’s prior interest in the automobiles must prevail. 
This contention that respondent had actual notice of the Taylor-CLA 
flooring contract is based on the facts (1) that the manager and assistant 
manager of the branch wherein both the Taylor Company and CLA 








496 THE BANKING LAW JOURNAL 


had their accounts, were told by Mr. Taylor that such an arrangement 
existed, and (2) the imputation of such knowledge to the loan officers 
of the other two branches at which the loans were transacted. Such 
contention is contrary to law. While the Civil Code, § 2332, provides 
that as “against a principal, both principal and agent are deemed to 
have notice of whatever either has notice of, and ought, in good faith 
and the exercise of ordinary care and diligence, to communicate to the 
other”, yet it cannot be said that the incidental knowledge of the mana- 
ger of one branch of a bank that a new depositor is planning to engage 
in trust receipt financing with a used automobile dealer ought, in good 
faith and in the exercise of ordinary care and diligence, to be communi- 
cated to the loan officers of all other branches of the bank. It would 
be an unreasonable burden on trade and commerce to require a bank 
and each of its branches in a sprawling empire of banks to know the 
innumerable facts daily communicated to each branch by its numerous 
patrons. In Hansen v. Bank of America Nat. Trust & Savings Ass’n, 101 
Cal.App. 2d 300, 303, 225 P.2d 665, the court did not impute the knowl- 
edge of one clerk as to the purpose of a depositor’s check to another 
clerk in the same branch dealing with the same check later in the same 
day. In Wiese v. Corn Exchange Bank Trust Co., 240 App.Div. 198, 269 
N.Y.S. 740, 742, written notice to five branches of defendant bank was 
held not to be notice to the manager of a sixth branch in the same city 
that certain bonds which he had accepted as security for a loan had been 
stolen. 


In Commercial Credit Co. v. Barney Motor Co., 10 Cal.2d 718, 76 
P.2d 1181, the sale of an automobile was involved in circumstances not 
unlike those of the case at bar. It was contended that the lender bank 
had notice of the prior interest of the entruster by reason of the facts 
that the bank was familiar with trust receipt financing and that the 
dealer had previously indicated to the bank that he planned to floor 
automobiles with some financer and had inquired whether the bank were 
interested in participating. The court rejected this argument and held 
that this information was not sufficient to put the bank on inquiry as to 
the title of the automobile in question. Id., 10 Cal.2d at page 721, 76 
P.2d at pages 1182, 1183. 


In support of their contention that respondent did not acquire title 
to the sedan and the coupe free of Taylor Company’s security interest 
by its purchase of the conditional sale contracts on the two cars, appel- 
lants cite General Motors Acceptance Corporation v. Associates Dis- 
count Corporation, Mun.Ct., 38 N.Y.S.2d 972. G.M.A.C. floored cars 
with Mr. New, a new and used car dealer, and the latter sold many of 
his conditional sale contracts to Associates Discount Corporation who 
furnished the blank contract forms for Mr. New’s use. In making such 
sales, there were no arrangements between the buyers and Associates 
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Discount Corporation prior to the purchases of the cars. There was 
actual notice to Associates Discount Corporation of the trust receipt 
financing of New by G.M.A.C. Such notice resulted from the facts (1) 
that the office manager of ADC and his assistant who purchased the 
conditional sale contract were also engaged in trust receipt financing 
with Mr. New; and (2) that they and G.M.A.C. kept each other in- 
formed as to the serial numbers of cars on which each held trust receipts. 
Not to be overlooked is the fact that this municipal court judgment 
was reversed on the ground of election of remedies and the trust receipt 
priority issue was not considered on the appeal. It is thus seen that the 
General Motors Acceptance Corporation case holds merely to the gen- 
eral law: The holder of such a contract of conditional sale which is not 
negotiable is an assignee thereof who stands in the shoes of the assignor; 
he takes only such rights as the assignor had and is subject to the same 
defenses as he. There is nothing in the cited case bearing specifically 
upon the issues at bar. 


Appellant relies upon C. I. T. Corporation v. Commercial Bank, 64 
Cal.App.2d 722, 149 P.2d 439, and National Funding Corporation v. 
Stump, 57 Cal.App.2d 29, 133 P.2d 855. Neither is applicable to the 
present action. In the C. I. T. Corporation case, the contest was between 
two parties who claimed to be entitled to the protection afforded en- 
trusters under the Uniform Trust Receipts Law. C. I. T. had sold cars 
to the dealer and held his trust receipts for security. The bank had 
advanced money to the dealer on the same cars while on the sales floor, 
taking an instrument which the court construed as a trust receipt. There 
was never a sale to a buyer in the ordinary course of trade. In the 
National Funding Corporation case, the plaintiff had loaned money to 
the dealer and taken a chattel mortgage on the automobile in question 
as security. The defendant’s prior interest in the vehicle was secured 
by a trust receipt. The court held that plaintiff was negligent in not 
discovering the prior interest in that it relied upon an invoice which on 
its face showed that the dealer was not the owner, and, that the dealer 
made out the usual dealer’s report of sale from himself as dealer to him- 
self as an individual in the presence of the plaintiff. Here, also, there 
was no sale in the ordinary course of trade. 


Appellants assert that findings XI and XII fail to support the judg- 
ment. Not only do they misread these findings, but they ignore findings 
IV, V, VI, VII, IX, XV, XVI, XVII, XVIII, and XX which also sup- 
port the judgment. By the latter findings it was determined that by 
virtue of the loan, the preparation and execution of the conditional sale 
contract, the delivery of the automobile purchase draft, the assignment 
of such contract to respondent, and the warranty of a clear title by 
CLA, respondent’s ownership was established. If the officers of CLA 
could not remember Taylor Company’s claim to a lien on the automo- 
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biles in question while issuing its warranty of title, how could the scat- 
tered officers of respondent’s branches have knowledge of conversations 
of its branch managers with patrons concerning the deposits of the latter 
and their plans for business? 

Appellants present additional arguments in their briefs, including one 
that some twenty findings “are not supported by any competent suffi- 
cient evidence and are insufficient to support the judgment herein.” 
Underlying all these assignments of error is their divergent view of the 
status of the bank as a buyer in the ordinary course of trade without 
actual knowledge of a prior interest held by appellants. Since the status 
of respondent has been determined, these arguments are no longer per- 
tinent. , 

The judgment is affirmed. 


McCOMB and FOX, JJ., concur. 





Superintendent of Banks Can Subpoena 
Books of Nonbanking Corporation 


Dawn Operators, Inc. claimed to be a corporation entirely 
engaged in the real estate business and not affiliated with any 
banking corporation. Because of this the corporation disputed 
the New York Banking Superintendent’s right to subpoena its 
records, especially since the subpoena did not describe why the 
Superintendent wanted to see such records. An appellate court 
ruled that the Superintendent was justified in issuing the sub- 
poena since it was issued to aid him carry out an investigation 
“to determine whether any person or corporation has violated 
any of the provisions of the Banking Law.” The court pointed 
out, however, that this entire suit might have been avoided if 
the Superintendent had followed the preferable practice of dis- 
closing the relevancy of the examination on the face of the sub- 
poena. Dawn Operators, Inc. v. Lyon, Superintendent of 
Banks, Appellate Division, New York Supreme Court, 131 
N.Y.L.J. 71, April 14, 1954. The opinion of the court is as 
follows: 


BERGAN, J.—The petitioner Dawn Operators, Inc., is described in 
the words of its president as a corporation “engaged entirely in the real 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §119. 
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estate business” and “conducting no banking operations of any kind and 
not affiliated with any banking corporation of any kind.” But on Octo- 
ber 22, 1953, a state bank examiner sought to examine the books and 
records of the corporation, and meeting refusal of access, he served a 
subpoena duces tecum issued in the name of the superintendent of banks 
and requiring the corporation to produce before the superintendent 
its books and records and check books for 1952 and 1953. 


The subpoena recited that the records described were deemed by the 
superintendent “relevant and material” to an inquiry into “the conduct 
and affairs generally of John Doe and others.” The petitioner thereupon 
moved at Special Term for an order vacating the subpoena. The motion 
having been denied, petitioner appeals. 


The superintendent of banks has, of course, no blanket power to issue 
at will subpoenaes to require any citizen or corporation to bring in 
private books and records for his general inspection. The subpoena 
power does not operate in a vacuum, but always in the context of a 
relevancy to the effective pertinent duty of the officer or body authorized 
to subpoena and examine witnesses. 


What may be relevant to the superintendent’s function is to be seen 
by examining the frame of the statutory delegation to him. He is author- 
ized in very broad language to conduct such investigations as he may 
deem necessary to determine whether any person or corporation has 
violated any of the provisions of the Banking Law, and “to the extent 
necessary for this purpose” to examine relevant books, documents and 
records (Banking Law, sec. 36, subdiv. 5). The mechanics by which 
the process of subpoena to effectuate this power is implemented are to 
be seen in section 38 of the same statute. 


The essential argument of the petitioner is that the naked subpoena 
on its face fails to show that the inquiry comes within the range of the 
superintendent’s authority; that the petitioner not being a banking cor- 
poration, and not being subject to the general powers of inspection or visi- 
tation of the superintendent and mere nominal John Doe form of the 
subpoena not disclosing the actual nature of the inquiry, the jurisdiction 
of the superintendent to require compliance with the process is not 
established. 


But the procedural facility employed by the petitioner to challenge 
respondent’s jurisdiction by a motion at Special Term to vacate the 
subpoena on the ground it was, in respect of the petitioner, beyond the 
power of the superintendent, gave opportunity to the respondent to show 
the court, in justification of its issuance, that it was within his power 
and that it was for a proper purpose within the language of Banking 
Law, section 36, subdivision 5. 


Such a motion to vacate is the “adequate” and the “proper remedy” 
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by which the scope, propriety and authority of a public officer to issue a 
subpoena is to be examined judicially (Carlisle v. Bennett, 268 N. Y., 
212, 218). There the plaintiff alleged that four broad subpoenaes issued 
by the attorney-general under General Business Law (art. 23-A) were 
beyond the power of the defendant in the scope of the inquiry. The 
action was for an injunction. 

The court dismissed the complaint. It held that the limitations of 
power, i. e. what was within and what was without the range of the 
attorney-general’s right to subpoena, could adequately be determined 
by direct motion addressed to a subpoena. An adjudication whether the 
“limit” of the public officer’s power to subpoena “has been exceeded” 
may be obtained upon such a motion (p. 218). 

In response to the motion in the case before us to vacate the sub- 
poena the respondent superintendent of banks showed by his own affi- 
davit that the investigation in which the subpoena was issued to the 
petitioner was being followed into the activities of several corporations 
offering to consolidate and settle debts of debtors under arrangements 
by which the debtors make weekly payments which the corporations 
accumulate, and charging the debtor as high as 18 per cent of the 
amount owed, transmit part payments to the debtors’ various creditors. 

Section 131, subdivision 1, of the Banking Law prohibits any corpo- 
ration, unless authorized by the state, from employing any part of its 
property or being interested in any fund for the purpose of receiving 
deposits or receiving for transmission or transmitting money. Section 
340 prohibits engagement in the business of making loans of money or 
credit at a greater rate of interest or consideration than the lender would 
be permitted to charge under the requirements of the statute. 

The superintendent’s affidavit shows that the corporations under 
investigation by him follow a procedure of sending their own checks 
payable to various creditors for the account of debtors and that “the 
information on which this Department has regarding Dawn Operators, 
Inc., shows that Dawn Operators, Inc., is sending its checks payable to 
credit unions and banks for the accounts of various named individuals” 
and this “follows the same pattern as that of corporations presently under 
investigation.” 

The affidavit further shows that the superintendent in examining a 
bank under his supervision has found checks of the petitioner “payable 
to numerous banks and credit unions for the accounts of various named 
individuals” all for sums under $500. This leads the superintendent to 
think that the petitioner may be engaged in the business of a licensed 
lender in violation of section 340 or in lending money at a usurious rate 
of interest. 


To this justification by the respondent of his subpoena before the 
court at Special Term, the petitioner joins issue; but it is a justification 
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which brings the inquiry within the scope of the respondent’s statutory 
powers. He has the power of subpoena to “the extent necessary” to 
inquire whether provisions of the Banking Law have been violated (sec. 
36, subdiv. 5). The proof before the Special Term thus shows the issu- 
ance of the subpoena duces tecum to be in “a proper case” within Civil 
Practice Act section 406 (Matter of Sun-Ray Cloak Co., Inc., 256 App. 
Div., 620). The record thus satisfying us on this point we are led to 
affirm the order because if the power exists, the decision to exercise it 
in a proper case presents an administrative and not a judicial question 


(Matter of Hirschfield v. Craig, 239 N. Y., 98, 110). 


It is not amiss to point out that the judicial proceeding in this mat- 
ter might have been avoided had respondent followed the preferable 
practice of disclosing on the face of the subpoena the relevancy of the 
examination sought to some inquiry within his province. 

The order should be affirmed, with $20 costs and disbursements. 

All concur. 





Bank Although Innocent Must in Effect Pay 
For Fraudulent Act of Its Customer 


A bank loaned money to an aeronautical school which ren- 
dered services to veterans. Vouchers were sent by the school to 
the Veterans Administration which in turn made payment to 
the bank to which the school had assigned its contract with the 
VA. While the VA still owed some $12,000 to the bank under 
this arrangement, it was discovered the school had submitted 
13 fraudulent vouchers to the VA totaling some $126. When 
the bank brought suit under the Tucker Act the VA claimed 
the right to set off damages of $2,000 for each fraudulent 
voucher submitted. It based this right on a statute permitting 
penal damages for fraud. Although the bank was clearly not 
connected with the fraud in any way and had no notice of it, 
the court ruled that the bank took the assignment of the con- 
tract subject to all rights of set-off which existed in favor of 
the Veterans Administration against the school at the time of 
the assignment. It was of small comfort to the bank that the 
court believed its own decision to be unfair although justified 
under existing statutes. First National Bank of Birmingham v. 
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United States, United States District Court, N.D., Alabama, 
117 F.Supp. 487. The opinion of the court is as follows: 


LYNNE, C.J.—This cause, coming on to be heard by the court, with- 
out the intervention of a jury, was submitted upon the pleadings and 
proof, consisting of a written stipulation of facts signed by the parties 
hereto and filed herein. The court finds the facts to be as the parties 
have agreed they are for the purpose of this litigation. Concisely sum- 
marized, they appear hereinbelow. 


The contract which is the basis of this action was entered into by 
and between the Albama Aero-Mechanic Institute, Division of Airplane 
Engineers, and the Veterans Administration on February 1, 1950. The 
claims for monies to become due under the contract bear an assignment 
of the same date. Notice of the assignment was given to the defendant 
on May 26, 1950, as required by the Assignment of Claims Act, and 
due acknowledgement thereof was made by the defendant. 


Under the terms of the contract, the contractor was required to sub- 
mit vouchers for each student, setting forth the number of hours that 
the particular student was in training during the month and the charge 
for his training, including books, tuition, tools, etc. The original of such 
voucher was submitted to the Veterans Administration and a copy was 
sent to the Bank with a notation that the voucher had been assigned 
to the Bank. The Veterans Administration would then make payments 
directly to the Bank and the amounts would be credited against the 
debt of the contractor to the Bank. 


The Bank lent money to the contractor on the security of this con- 
tract from time to time as funds were needed by the contractor. Under 
the standard operating procedure of the Bank, when a new amount was 
lent the old note was cancelled and a new note was made for the balance 
of the old note plus the new advance. This procedure was followed until 
the final balance of $12,042.30 was reached on August 31, 1950. The 
Bank had no knowledge of any irregularities on the part of the contrac- 
tor until after all loans had been made and the final balance had been 
reached. 


The Veterans Administration subsequently found some alterations 
in the records of the contractor and on May 6, 1951, the contractor 
entered a plea of guilty to an information in six counts charging him 
with a violation of 18 U.S.C.A. § 1001. This conviction was based upon 
vouchers arising out of a prior contract between the contractor and the 
Veterans Administration and is in no way connected with the instant 
suit. 


However, the Veterans Administration also found that fraud had 
been practiced under the contract which is the subject of this suit. The 
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fraud consisted in the submission of vouchers seeking payment for train- 
ing rendered to veterans on days when the veterans were not actually 
in attendance. Six of these vouchers were paid by defendant, resulting 
in a fraudulent overcharge in the aggregate amount of $74.02; the re- 
maining seven vouchers, which were not paid by defendant, contained 
fraudulent overcharges in the aggregate amount of $52.35. All of the 
thirteen fraudulent vouchers were submitted by the contractor to 
defendant after February 1, 1950, and prior to May 26, 1950, the date 
on which notice of the assignment was given to defendant pursuant to 
the Assignment of Claims Act. 

None of the fraudulent vouchers are included in the list of vouchers 
sued on (Exhibit C to complaint). Defendant has refused to honor 
plaintiff’s request for payment of the balance allegedly owing under the 
contract which is the subject matter of this suit on the ground that 
defendant may set off the debt which the contractor owes it under 31 
U.S.C.A. § 231, arising out of the submission of such fraudulent vouchers. 
Plaintiff instituted the present action on March 20, 1952, under the 
Tucker Act, 28 U.S.C.A. § 1346(a) (2), seeking to recover on unpaid 
non-fraudulent vouchers and on which the contractor has rendered the 
services required to be performed under the subject contract. The 
vouchers listed in Exhibit C to the complaint total $12,981.96; the com- 
plaint prays for damages in the amount of $10,000, the jurisdictional 
limit of the Tucker Act. 

The Bank was guilty of no fraud or wrongdoing and made all of the 
loans which are involved in this suit without having acquired any knowl- 
edge of the fraud committed by the contractor. It advanced its money 
in good faith on the security of the pledged vouchers, and the defendant 
admittedly received the services and benefits to which it was entitled 
under the contract, and if the defense of set-off is not allowed, the 
Government admittedly owes the money for which this suit was brought. 


Having abandoned an earlier insistence that it might claim a for- 
feiture under the provisions of 28 U.S.C.A. § 2514, the defendant is con- 
tent to rest upon its right to set-off against plaintiff’s demand the dam- 
ages sustained by it in the amount of $2,000 for each of the thirteen 
false and fraudulent vouchers submitted under the contract, the subject 
matter of this suit, plus double the amount of the actual damages sus- 
tained by it, as provided in 31 U.S.C.A. § 231. In brief, defendant con- 
tends that contractor owes it the sum of $26,000 together with $148.04 
in double damages, a total amount of $26,148.04, and that it may set 
off such indebtedness against the claim of plaintiff in the amount of 
$10,000. : 

Defendant’s demand for damages based upon such false vouchers 
having ripened before the assignment to the Bank was effectuated, in 
compliance with the provisions of the Assignment of Claims Act of 








504 THE BANKING LAW JOURNAL 


1940, as twice amended, July 26, 1947, and May 15, 1951, 31 U.S.C.A. 
§ 203, it seems clear that the Bank took the assignment of the contract 
and the right to payments thereunder subject to then existing set-offs. 
Ozanic v. United States, 2 Cir., 1951, 188 F.2d 228; 2 Williston, Con- 
tracts, p. 1243 et seq. Unless some impediment is inherent in the Assign- 
ment of Claims Act or in the nature of the demand sought to be set off, 
it is apparent that the defendant is due to prevail, either wholly or 
partially, in its asserted defense. 

In no way persuaded that the Assignment of Claims Act is a sort of 
catalytic agent transforming the subject contract, obviously an other- 
wise non-negotiable chose in action, into a negotiable instrument, this 
court is of the opinion that nothing in such Act prohibits the set-off for 
which defendant contends. It is sufficient for the purpose of this opinion 
to point out that the contract herein involved does not contain a “no 
reduction” clause; it is with the Veterans Administration which is not 
a designated department or agency, and that defendant’s claim against 
the contractor did not arise independently of such contract. Modern 
Industrial Bank v. United States, 1944, 101 Ct.Cls. 808; cf. Central Bank 
v. United States, 345 U.S. 639, 73 S.Ct. 917. 

Invoking the principle that a statutory penalty generally cannot be 
used as a set-off or counterclaim, 47 Am. Jur., Sec. 35, plaintiff relies 
on the proposition that 31 U.S.C.A. § 231 is a drastically penal statute 
and that it provides for recovery by the United States of a penalty 
for the submission of false vouchers. At one time this contention would 
have found favor with the court, as witness United States v. Weaver, 
D.C., 107 F.Supp. 963. However, the United States Court of Appeals 
for the Fifth Circuit in reversing the above-styled case, sub nom, United 
States of America v. Weaver, Sr., 5 Cir., 1953, 207 F.2d 796 added its 
gloss to the opinion of the Supreme Court of the United States in United 
States ex rel. Marcus v. Hess, 317 U.S. 537, 63 S.Ct. 379, 87 L.Ed. 443, 
and in construing the substantially identical language of Section 26 (b) 
(1) of the Surplus Property Act of 1944, 50 U.S.C.A.Appendix, § 
1635 (b),1 set the matter at rest with the following pronouncement: 
“This is not a criminal prosecution; it is not a civil action for a penalty; 
it is a civil action to recover an award of damages of a compensatory 
nature, payable to the United States for injuries to its property rights.” 
[207 F.2d 797.] 

But, plaintiff insists, arguendo, that the maximum permissible set-off 
would be only $2,000 since the vouchers sued on are all part of one 
contract and the penalty would attach to the one contract, rather than 
to the separate vouchers submitted thereunder. This court does not at 
all agree. Heretofore it held precisely the contrary in United States v. 
Gardner, D.C.1947, 73 F.Supp. 644. No good reason has been advanced 


1 Now 40 U.S.C.A. § 489. 
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or has occurred to the court for receding from the view it entertained 
then. The contract itself was tainted with no fraud in its inception or 
execution. Numerous vouchers were submitted thereunder which were 
affected with no falsity. It is clear to the court that the incidence of 
the fraud on each false voucher “is as clearly individualized as is the 
theft of mail from separate bags in a post office”. United States ex rel. 
Marcus v. Hess, supra [317 U.S. 537, 63 S. Ct. 388]. 


The court reluctantly, because of the apparently unrealistic result 
reached, concludes that defendant is entitled to a set-off in excess of 
plaintiff's demand and that this action is due to be dismissed with 
prejudice. 

An order will be entered in conformity with this opinion. 





Endorser Not Relieved of Liability on Notes 
By Payee’s Slowness in Liquidating 
Security 


When a bank did not take immediate action to sell personal 
property securing certain notes at the time of their default, it 
was claimed the bank, as payee, had forfeited its right to col- 
lect the balance due on the notes from the endorser. The 
United States Court of Appeals in the Seventh Circuit, apply- 
ing Indiana law, ruled that mere passiveness of the payee in 
collecting its debt from the collateral security was not sufficient 
reason to discharge the endorser. It should be noted here that 
the endorser had benefited from the bank’s failure to act and 
that because of a bankruptcy proceeding, the bank in fact, had 
been restrained from liquidating its security. Indiana National 
Bank of Indianapolis v. Goss, United States Court of Appeals, 
Seventh Circuit, 208 F.2d 619. The opinion of the Court is 
as follows: 


PLATT, D.¥.—Plaintiff-appellee, Indiana National Bank of Indi- 
anapolis, a National Banking Association, having its principal place of 
business in Indianapolis, Indiana, filed a complaint against the defend- 
ant-appellant Dudley Goss, a citizen of Illinois, seeking a judgment for 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1216. 
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the unpaid balance on four promissory notes, delinquent interest 
thereon and attorney fees. 


The facts disclose that Carolina Motor Express Lines, Inc. by Dudley 
Goss, President, was the maker on two of the notes, with Dudley Goss 
individually endorsing these two notes. The other two notes involved 
were signed by Goss Trucking Company by Dudley Goss as maker, and 
were endorsed by Carolina Motor Express Lines, Inc. by Dudley Goss, 
President. At the times these notes were executed, the Goss Trucking 
Company was either a partnership of which Goss was a partner or an 
individual enterprise owned by Goss. 


Each of these notes was secured by a chattel mortgage covering 
trucks and equipment and provided for 8 per cent interest per annum 
from date of maturity on each installment until paid with attorney fees. 
The makers and endorsers waived presentment for payment, protest, 
notice of protest, and notice of non-payment. 


The notes were all payable to the Union Trust Company of Indi- 
anapolis, at its banking house in Indianapolis, Indiana. The notes fur- 
ther provided: 


“The holder hereof shall not be obligated to sell any of the said 
property unless directed in writing so to do by the undersigned. The 
holder hereof may at any time surrender to the owner any of the said 
property, with or without any substitution, and any party bound 
upon any obligation secured thereby shall in no way be released there- 
upon, and the holder hereof shall not be liable or responsible to such 
party on account thereof.” 


The plaintiff acquired these notes through merger with the payee Union 
Trust Company. The equipment, consisting of trucks, tractors, and 
trailers covered by the chattel mortgages, was owned partly by Carolina 
Motor Express Lines, Inc., and partly by Goss Trucking Company. 
The mortgages securing the notes on which the defendant Goss was the 
maker, included 21 of the vehicles. The Carolina mortgages covered 
27 of the vehicles. Goss became president of Carolina in 1947 and 
entered into a contract to purchase all the stock in the corporation by 
means of periodic payments. The Goss Trucking Company and Caro- 
lina were merged in July 1950, after all the notes and chattel mortgages 
had been executed and delivered. Goss remained in control of Carolina 
through September 11, 1950, except for a short period of time in the 
summer of 1950 when Sam Director and Sam Kessler assumed control 
under a contract to purchase the company. During this period, which 
amounted to five weeks or less, Director gave his notes to plaintiff for 
$7650. These notes were paid and credit was given. Goss again took 
control of Carolina about September 10, 1950, and on September 11, 
1950, Carolina filed a voluntary petition for an Arrangement under 
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Chapter XI of the Bankruptcy Act, 11 U.S.C.A. § 701, et seq., in the 
District Court for the Northern District of Illinois. The purpose of the 
petition was to preserve Carolina as a going concern. The court on the 
same date at the motion of the debtor, approved the petition, continued 
the debtor in possession, and issued a restraining order prohibiting all 
persons from proceeding with any remedies against the debtor or its 
properties. The defendant continued as president of Carolina. On Feb- 
ruary 21, 1951, the plaintiff filed a reclamation petition to obtain pos- 
session of the equipment included in the chattel mortgages. Carolina 
filed answer thereto by the defendant Goss, as Vice President. There- 
after, on March 31, 1951, the defendant Goss entered into a contract 
to sell his stock in Carolina to the Mueller Transportation Company, 
for the sum of $100,000. The items of equipment which Goss was to 
deliver to the purchaser as part of the consideration for the purchase 
price included all but ten items of the equipment mortgaged to secure 
the payment of the notes in this suit. Mueller Transportation Company 
during its operation of Carolina Motor Express Lines, Inc. made pay- 
ments to the plaintiff for the use of the equipment. The plaintiff 
authorized Mueller to exchange obsolete for new equipment. From 
time to time Goss released to the plaintiff all his right, title and interest 
in the equipment listed in the Reclamation Petition to permit these 
exchanges by Mueller in order to continue the business. The record 
does not disclose what equipment was in possession of Carolina at the 
time of the defaults on each of the notes. The defendant Goss never 
claimed that the plaintiff did not give credit for all moneys received as 
payments on the notes. 


The defendant alleged in his answer that he suffered loss due to the 
plaintiff’s failure to take possession of the mortgaged equipment imme- 
diately upon default, and as a matter of law he was discharged from 
liability as endorser upon the notes. The defendant further counter- 
claimed for this alleged loss. The district court dismissed the counter- 
claim and entered judgment for the plaintiff in the amount of $33,914.83 
and costs, which amount included the principal sum due, interest at 8 
per cent, and attorney fees. 


The defendant Goss appealed from this judgment contending (1) 
That the law of the forum governs this suit; (2) That where a payee 
takes a chattel mortgage as security on a note the payee must proceed 
against the property included in the mortgage immediately upon default. 
That failure to do so discharges the surety or endorser; (3) That the 
endorser is not liable for attorney fees; (4) That the 8 per cent interest 
allowed was illegal. 


At the outset it must be noted that the defendant was the maker 
of two of the notes, and therefore, the first three contentions in this 
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appeal run solely to the notes which he signed only in the capacity of 
an endorser. 


Defendant is partially correct that the law of the forum governs in 
this action. Inasmuch as this suit was filed and tried in Illinois we 
must apply the conflict of law decisions of the Illinois Courts.1 The 
Illinois courts have held that the law of the place of performance of a 
contract, or the place of payment of a note, is the law which will govern 
the nature, validity, interpretation and effect of the obligation. George 
v. Hass, 311 Ill. 382, 143 N.E. 54; Hurtt v. Steven, 333 IIl.App. 181, 
77 N.E.2d 204.2 These notes were all payable in Indianapolis, Indiana, 
and we must look to the Indiana law in determining the merits of the 
defendant’s contentions. In diversity cases we are bound to take judi- 
cial notice of the law of Indiana, without the necessity of pleading or 
proof of the applicable law and statutes. 28 U.S.C.A. § 1652; Petersen v. 
Chicago, Great Western Ry. Co. D.C.Neb., 3 F.R.D. 346, affirmed 8 Cir., 
138, F.2d 304, 149 A.L.R. 755.3 


The defendant’s second contention lacks merit. The most favorable 
inference that can be drawn from the evidence for the defendant is that 
plaintiff remained passive upon the default on the notes. This inaction 
did not discharge Goss as an endorser. The Indiana courts have defi- 
nitely held that mere passiveness of the creditor in the collection of his 
debt from collateral securities held by him is not sufficient ground for 
discharging the surety or endorser. Philbrooks v. McEwen, 29 Ind. 347; 
Vance v. English, 78 Ind. 80; Hunter v. First Nat. Bank, 172 Ind. 62, 
87 N.E. 734; Brown v. Nichols, Shepard & Company, 123 Ind. 492, 24 
N.E. 339: Wasson v. Hodshire, 108 Ind. 26, 8 N.E. 621.4 


Even if we assume that the law required diligence in liquidating the 
security by the plaintiff upon default, the defendant Goss would be in 
no position to complain in the instant case. He had knowledge of and 
acquiesced in the bank’s failure to proceed against the mortgaged prop- 
erty.” He was president, vice president, and in control of Carolina dur- 


198 US.C.A. § 1652. “[Flederal courts in diversity of citizenship cases are governed by 
the conflict of laws rules of the courts of the State in which they sit.” Wm. J. Lemp Brew- 
ing Co. v. Ems Brewing Co., 7 Cir., 164 F.2d 290, 293, — denied 333 U.S. 863, 68 
S.Ct. 745, 92 L.Ed. 1142. 


2 See also Wm. J. Lemp Brewing Co. v. Ems Brewing ©o., supra. 


3 United Divers Supply Co. v. Commercial Credit Co., 5 Cir., 289 F. $16; Trust Co. of 
Chicago v. Pennsylvania R. Co., 7 Cir., 183 F.2d 640, 645, 21 A.L.R.2d 238; Prudential 
Ins. Co. of America v. Carlson, 10 Cir., 126 F.2d 607. This is also the law of the State 
Courts of Illinois, Ill.Rev.Stat. 1953, Ch. 51, §§ 48g-48n. Also see Walker v. Lovitt, 250 
Ill. 548, 550, 95 N.E. 631. 


4 See also Droege v. Hoagland State Bank, 86 Ind.App. 236, 156 N.E. 592; May v. Reed, 
125 Ind. 199, 25 N.E. 216. This rule of law has not been changed by the adoption in 
Indiana of the Uniform Negotiable Instruments Act. See U. L. A. Secs. 120 and 196; 
Burns’ Ind. Stat., Ann. §$ 19-802 and 19-1807. 

5 This alone is sufficient to avoid discharge of the surety or endorser. See Agricultural 


Credit Ass’n v. Iaccuzzo, 167 La. 230, 119 So. $1; Union Trust Co. v. Marsh, 263 Mass. 
514, 161 N.E. 611. 
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ing the period of the default on the notes. He was benefiting from the 
use of the equipment by Carolina since he held the stock of the corpora- 
tion. He was given the opportunity of realizing the value from this 
interest, from the fact that Carolina kept the equipment and continued 
in business. Goss actively sought to prevent the bank from taking 
possession of the equipment. When the plaintiff filed a reclamation 
petition he as vice president filed an answer to prohibit the plaintiff 
from obtaining the equipment. This answer specifically stated 


“[T]hat the equipment .. . is vital and necessary to the con- 
tinued operation of debtor’s business.” 
Finally Goss released to the bank from time to time all his right, title 
and interest in the equipment after he sold the stock in Carolina to the 
Mueller Transportation Company. 

The defendant complains that the plaintiff did not take possession 
of the chattels at the time of the petition of Carolina for Arrangement 
under Chapter XI of the Bankruptcy Act, and the issuance of the 
restraining order by the court. He inconsistently maintains that the 
court did not have jurisdiction or authority to issue such a restraining 
order as against the plaintiff when he was instrumental in obtaining the 
court’s action. Section 314, Chapter XI, 11 U.S.C.A. § 714, “empowers 
the court, ‘upon notice and for cause shown,’ to ‘enjoin . . . the com- 
mencement ... of any proceeding to enforce any lien upon the property 
of a debtor.” Collier on Bankruptcy, 14th Ed., Vol. 8, par. 3.22, p. 186. 
The court may enjoin a foreclosure of a chattel mortgage. In re Atlantic 
Steel Products Corporation, D.C.N.Y., 31 F.Supp. 408. Also see In re 
Brown, 7 Cir., 84 F.2d 433; Continental Illinois Nat. Bank & Trust Co. 
v. Chicago, Rock Island & Pacific Ry. Co., 294 U.S. 648, 675-678, 55 
S.Ct. 595, 79 L.Ed. 1110. 

Furthermore, the very terms of the notes upon which defendant 
Goss was an endorser provided that the holder of the note would not 
be obligated to sell any of the property unless directed in writing so to 
do. This is a valid provision and binding upon the parties. Schram v. 
Brooks, D.C.Mich., 41 F.Supp. 874. There is no evidence in the record 
that Goss gave such a notice in writing to the plaintiff.® 

Coming now to the contention that the endorser is not liable for the 
8 per cent interest or attorney fees, we must again look to the Indiana 
law. The Illinois courts will give full effect to the interest rate provided 





6 See Burns’ Ind.Stat.Ann. § 83-2501. “Notice to creditor—Any person bound as surety 
upon any contract in writing for the payment of money .. ., when the right of action has 
accrued, may require, by notice in writing, the creditor . . . forthwith to institute an 
action upon the contract.” ; 

This section “authorizes an arbitrary abridgement of the common-law right of the 
creditor . . . to extend such indulgence as he might choose to extend to his debtor. . . . 
[T ]herefore, . . . all parties interested must rely upon the express terms of the section . . ., 
where relief under it is sought to be obtained.” Scales v. Cox, 106 Ind. 261, 6 N.E. 622, 
623; Barnes v. Mowry, 129 Ind. 568, 28 N.E. 535. 
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for in a note higher than permitted by the Illinois law, when that interest 
rate is authorized by statute in the jurisdiction where the payment is 
to be made. George v. Haas, supra. The Indiana Statute specifically 
provides for interest rates not to exceed 8 per cent.’ An endorser is 
liable for attorney fees when a suit is brought on notes providing for 
attorney fees. Hubbard v. Harrison, 38 Ind. 323; First National Bank 
of Martinsville v. Canatsey, 34 Ind. 149.8 
The judgment of the district court is Affirmed. 


7 Burns’ Ind.Stat.Ann. § 19-2001. 


8 See The Provision for Attorney’s Fees In Negotiable Instruments, 17 Notre Dame 
Lawyer, Jan. 1942, p. 81 et seq. 





Bank Liable for Paying Raised Checks 


A corporation with a branch in Nicaragua brought suit in 
Illinois against an English bank which has branches in the U.S. 
and Nicaragua. The corporation’s bookkeeper had allegedly 
raised the amounts on certain checks. The company claimed 
the bank should not have paid the checks because an examina- 
tion of them by a skilled bank employee should have shown they 
had been visibly altered. An appellate court ruled against the 
bank on forty-eight of the checks and found that the jury in 
the trial court had reasonably concluded under Nicaraguan 
law that the following discrepancies on the checks should have 
alerted the bank to the fact they had been raised: 


1. Part of the written words were extended beyond a lim- 
ited blue area to which writing is usually confined when filling 
out Latin or South American checks. 


2. Part of the written numerals were slanted, part were not. 

3. Different colored inks were used on the same check. 

4. The writing was heavier in some places than in others on 
the same check. 

5. Some figures were obviously retraced. 


6. The words “three” and “four” were added on a line above 
the line containing the word “thousand,” raising the amount 


of the check. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) 876. 
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Abbott Laboratories v. Bank of London & South America, 
Appellate Court of Illinois, 114 N.E.2d 585. The opinion of 
the court is as follows: 


ANDERSON, J.—Abbott Laboratories, a corporation, plaintiff- 
appellee, filed its suit in the Circuit Court of Lake County, Illinois, 
against the Bank of London and South America, Limited, a corporation, 
defendant-appellant. Prior to the filing of the suit the plaintiff’s sub- 
sidiary corporation had assigned its cause of action to the plaintiff. 


On a jury trial a verdict was rendered in favor of the plaintiff for 
$25,901.71. The court overruled motions for judgment notwithstanding 
the verdict and for a new trial and entered a judgment on the verdict. 
The defendant has appealed. 


The following facts appear from the record. Abbott Laboratories 
International Company, a subsidiary of the plaintiff, operated a branch 
at Managua, Nicaragua, where J. D. Acevedo was branch manager from 
1944 to 1950. In 1947 the Abbott Company employed Juan Pablo 
Solorzano to act as bookkeeper. 


The defendant is a banking corporation organized under the laws of 
the United Kingdom with branches in about sixteen countries. One is 
at Managua, Nicaragua. The plaintiff's subsidiary had for some years 
kept two banking accounts in the defendant bank. One was known as a 
“depositary account” and the other as a “working fund account.” This 
last account was used to defray expenses of the branch and was reim- 
bursed from time to time from the other account. During 1949 and 
1950 checks on the depositary account required the single signature of 
Acevedo. The checks on the working fund account required the single 
signature of either Acevedo or Solorzano. The bank had knowledge of 
this authority. In 1949 Solorzano began a systematic program of de- 
frauding the plaintiff’s subsidiary by doing what is commonly known 
as “raising checks.” Under banking practices in Nicaragua and through- 
out South America, banks furnish blank checks with stubs attached, 
bearing identifying numbers. The bank will not honor a check unless 
these checks are used. When the check reaches the bank for payment, 
it is examined by the teller, and if it appears to be regular and with no 
visible alterations, it is paid and charged against the drawer’s account. 
The bank after payment retains the check but advises the customer 
from time to time in writing of the balance of his account, and the cus- 
tomer acknowledges receipt of this balance in writing. The form of the 
checks used is in many respects similar to that used in this country, 
but that portion of the check used to indicate the payee, the amount, 
and the signature is blue while the margins and the remainder of the 
check are white. On the first line in the blue box appears in print in 
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Spanish “Pay to the order of,” leaving a half line for the name of the 
payee. Below appear two complete lines where the amount of the check 
in letters is to be written. In the lower left corner of the blue box appears 
a “cordobas” sign where the amount in figures is to be inserted. To the 
right of this is a signature line. 

It appears that the fraud was perpetrated by Solorzano in the follow- 
ing manner: Solorzano would write the checks with the stubs and pre- 
sent them to Acevedo with accompanying invoices. He would sign them 
and between that time and the time that they were presented to the 
bank for payment, Solorzano would raise the checks by inserting in a 
portion of the blank line conveniently left open, letters which would 
make the check larger. He would likewise insert the corresponding 
figures in front of those already appearing in the left-hand corner. The 
checks as raised were paid by the bank and Solorzano received the pro- 
ceeds therefrom. The fraud involved about sixty checks which were 
admitted in evidence. In general the plaintiff contends that the checks 
were visibly altered and this should have been apparent to the bank. 
The jury by their verdict found that forty-eight of these checks amount- 
ing to 130,500 cordobas had been raised. Transposing this at the then 
rate of exchange, it amounted in dollars to $25,905.71. Four of the checks 
were drawn on the depositary account and were signed by Acevedo. The 
remaining forty-four checks were signed by both Acevedo and Solorzano. 
While it was not necessary for Acevedo to sign these checks, it can be 
inferred that he signed them to ward away suspicion by the bank, as 
it appears that Solorzano was the payee on about thirty-five of the 
checks. Part of the remaining checks were payable to strangers and 
two or three to subordinate employees of the company. 


Solorzano, apparently on account of the crime he committed, is now 
a fugitive from justice. After the discovery of the fraud Acevedo was 
discharged and defendant’s counsel states that they have been unable 
to locate him. 

Alberto Cisneros Pellegrini, herein referred to as Cisneros, over objec- 
tion of the defendant, was permitted to testify on behalf of the plaintiff 
as an expert witness. To qualify as an expert witness, he said that he 
had spent most of his life in Argentina; that he read and spoke Spanish 
as his native tongue, this being the language used in both Argentina and 
Nicaragua; that he had taken courses in college with particular reference 
to commerce or banking transactions; that he had been for seventeen 
years and was still employed in a bank in Argentina; that before he 
worked in the bank he was required to learn rules and regulations dealing 
with the appearance and validity of checks as they are related to the 
law of Argentina; that during his employment in the bank he had occa- 
sion to examine and pass upon the appearance of checks and to refuse 
payment of checks by reason of irregularities in their appearance; that 
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he was well qualified to act as a manager of a branch bank or as a 
paying teller or cashier; that he was familiar with the banking practices 
in Latin American countries; and that the form of the checks in contro- 
versy is that generally used throughout Latin America. He further testi- 
fied that he had never been in Nicaragua but that he was able to deter- 
mine irregularities on the faces of checks similar to those in controversy. 
The testimony of other witnesses not controverted established that the 
commercial code of Nicaragua is based on that of Argentina and is 
nearly identical with it. 


Concerning the law as to the qualifications of an expert, a witness 
has been permitted to testify as to the laws and customs of a country 
where he has studied them from books and writings even though he 
has never been there. In re Johnson’s Estate, 100 Cal.App.2d 73, 223 
P.2d 105. 

King and Pillinger in Opinion Evidence in Illinois, at page 255, basing 
their opinion on People v. Jennings, 252 Ill. 534, 96 N.E. 1077, 43 
L.R.,N.S., 1206, and other cases, say: 


“Expert evidence is not confined to classified or specified profes- 
sions but is applicable wherever skill and judgment . . . are required 
. . . It ‘is admissible when the witnesses offered as experts have 
peculiar knowledge or experience not common to the world which 
renders their opinions . . . an aid to the court or jury.” 

It is generally accepted practice to use expert testimony where dis- 
puted documents are concerned and a person having any superior knowl- 
edge which might aid and assist a jury is permitted to testify. City of 
Chicago v. McNally, 227 Ill. 14, 81 N.E. 23. 

In Lafrentz & Karstens Co. v. Cavanagh, 166 Ill.App. 306, the ques- 
tion at issue was whether or not the words “To Bal. Acct.” were placed 
on the check at the time it was written or subsequently thereto. The 
Appellate Court said that the trial court was correct in permitting an 
expert to testify that in his opinion the words were written after the 
execution of the check because there was an apparent difference in ink. 

In Bonato v. Peabody Coal Co., 248 Ill. 422, 94 N.E. 69, 70, the 
Supreme Court states: 


“Whether a witness is competent to give an expert opinion is a 
question of fact for the trial judge and can only be reviewed when 
there has been a clear abuse of discretion.” (People v. Jennings, 252 
Ill. 534, 96 N.E. 1077, 43 L.R.A.,N.S., 1206; Supolski v. Ferguson & 
Lange Co., 272 Ill. 82, 111 N.E. 544; Evanston Best & Co., Ine. v. 
Goodman, 369 Ill. 207, 16 N.E.2d 131.) 


The law appears well settled that if the expert qualifies as such, his 
testimony is admissible and its weight, based upon his knowledge, is 
for the jury to decide. People v. Jennings, supra. 
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It appears to us that Cisneros qualified to testify as an expert and 
that the bank customs and usages concerning the payment of checks, 
altered or unaltered, are the same in Nicaragua as in Argentina. The 
witness was apparently well informed on banking practices and his testi- 
mony could have been helpful to the jury. On the subject of many of 
the claimed alterations such as the spacing and slanting of letters or 
figures, the retracing, the apparent differences in pressure in the writing, 
the difference in color of ink, and differences in handwriting, the opinion 
of an expert from Hoboken, New Jersey, would be as valuable as that 
of an expert in South America. As to Cisneros’ other testimony with 
reference to the manner of writing checks in Nicaragua, we think he 
had enough information to be permitted to express his opinion which 
might aid and assist the jury. The trial judge properly exercised his 
discretion in permitting Cisneros to testify. Bonato v. Peabody Coal Co., 
supra. The question of the weight to be given to Cisneros’ testimony 
was for the jury to determine. Therefore, defendant’s contention that 
Cisneros was not qualified as an expert entitled to express an opinion 
is without merit. 

Certain provisions of the Nicaraguan code with reference to payment 
of checks was introduced in evidence by the plaintiff. Article 681, para- 
graph 6, of the code provides: 


“Art. 681—The check must contain the following commercial 
enunciations: 
* * * 
“6. The amount drawn which shall be expressed in words and 
figures both handwritten, without erasures or alterations, designating 
at the time the kind of money;” 


Article 691 of the statute provides in part: 


“Art. 691——The drawee shall refuse to pay checks when he has 
knowledge: 

* * * 

“3. If the check appears falsified, adulterated, erased, interlined, 
or crossed out in its date, number of order, amount, kind of money, 
name of payee, signature of drawer or if it lacks any essential requi- 
sites;” 


Article 692 provides in part: 


“Art. 692.—In case of falsification of a check the drawee will suffer 
the consequences: 


“J. If the signature of the drawer is visibly falsified; 


“Q. If the check has alterations such as are enumerated in the 
article above;” 
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Article 693 of the Code provides as follows: 


“The drawer will suffer the consequences in case of falsification of 
a check. 1. If his signature (is) on one or several of the checks which 
the drawee received and the falsifications are not visibily manifest; 
2, If it is signed by a subordinate or person who uses his signature on 
valid checks.” 


Several experts with banking and legal experience whose qualifica- 
tions were not questioned testified for the defendant that they were 
acquainted with Nicaraguan law and that where a bank paid a check 
with a visible alteration, it must suffer the consequences of the falsifica- 
tion or alteration. Dr. Ramirez Brown, one of these witnesses, said that 
he understood “visibly altered to mean that if by simple viewing by the 
bank who passed on it, it is visibly altered, that is if it is interlineated, 
crossed eut, erased, with gross alterations, it would be visibly altered, 
but that a filling in of spaces in the handwriting of one authorized to 
sign was not a visible alteration and not a falsification.” It appears from 
Brown’s further testimony that the commercial code of Nicaragua was 
copied from that of Argentina. It further appears from his uncontro- 
verted testimony that if there is a visible alteration and the bank pays 
the check, the bank’s notification to the drawer of his balance from time 
to time does not relieve the bank of liability. 


Defendant argues that Cisneros’ opinion that the checks were visibly 
altered is wholly worthless when considered with an examination of the 
checks themselves. This objection requires a review of his testimony, 
but it will be impossible considering the limits of this opinion to consider 
every detail. 


Cisneros testified that the fact that in most of the checks part of the 
words extended outside the blue box into the white margin would under 
the usages in Nicaragua render the check suspicious. As some of the 
undisputed checks are written in this manner, it seems to us to be of 
small importance and at most an indication of carelessness on the part 
of the check writer. We believe that the bank would be justified in 
paying these checks if this were the only irregularity. 


The witness further testified that many of the checks showed an 
irregularity in that part of the figures were slanted and part were straight 
up and down. An examination of the checks discloses this to be true 
and it could indicate that the figures were not all written at the same 
time. It appears to us that the jury would have had a right to say from 
their examination of the checks and from the opinion of the witness that 
the checks were visibly altered and that a careful teller should have 
observed this and refused to pay the checks. 


Cisneros further testified that several of the checks showed different 








516 THE BANKING LAW JOURNAL 


colors of ink. In our examination of the checks this difference is difficult 
to observe, but in view of the testimony of the witness and the verdict 
of the jury, we cannot say that two colors of ink were not used. 


The witness further testified that on many of the checks the ink was 
visibly heavier in some parts of the check than others. He indicates that 
this of itself should warn the bank that the check may have been altered. 
This is obvious in some figures in some of the checks. Defendant con- 
tends that this could be due to the change of pressure of the penman 
while he was in the process of writing the check. This factor again by 
itself might not be significant, but taken with other factors, we cannot 
say that the verdict based on the testimony of the expert and the jury’s 
observation is manifestly against the weight of the evidence. 


The witness further testified that some of the words and figures 
appearing in both the raised portions and the other portions of the’ 
checks were retraced. He testified that this is true in Exhibits 25, 39, 
40, 42, 44, 50, 54, 60. From the witness’ testimony and our judgment 
based on the examination of these exhibits, it appears that these checks 
have been partly retraced and that a careful, competent bank employee 
should have observed this and refused payment on the ground that there 
was a visible alteration. The jury’s verdict is sustained by the evidence. 


The witness further testified that the use of the word “only,” (sola- 
mente), after the amount of the check written in letters is significant. 
He testified that it was only customary to use this word when small 
checks were written. As some of the undisputed checks contained this 
word, we do not think that this would cast suspicion on the check. 


The witness further testified that according to South American bank- 
ing practices the first half line of the check after the words “pay to the 
order of” is used to insert the name of the payee and then follows on 
this line “the sum of”; that the next two lines of the check are custo- 
marily used to insert the amount in letters and that in plaintiff’s exhibits 
41, 44, 48, 54, 55, 56, 57, 58, 59 it appears that the checks were raised 
by inserting on this line such words as “three; four’ and then commenc- 
ing on the next line writing the word “thousand.” It is admitted that 
these words were placed on the checks by Solorzano after they were 
signed by Acevedo, and it is apparent that the raised words on the first 
line were placed there because there was not sufficient space on the 
second line. In view of the witness’ testimony it is our opinion that the 
above facts did create visible alteration and were so unusual and out 
of conformity with the approved practices of writing checks that the 
bank should have observed this and refused to honor the checks. 


The witness further testified that on exhibit 56, three (tres) on the 
line for the payee and one thousand (mil) on the line below, are in 
different handwriting than the rest of the check. We believe that this 
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check on its face showed visible alteration. It was originally for the 
sum of 220 cordobas and was raised to 3,220 cordobas. In our opinion 
the bank was not justified in paying it. 


There is further testimony by the witness that a number of the 
checks raised were made payable to subordinate employees of the drawer, 
and some of them were made payable to other persons who ordinarily 
would have no connection in the business of the drawer. We see nothing 
by this that would cast suspicion on the checks. 


The witness further testified that the fact that so many of these 
checks were payable to Solorzano should have cast suspicion on the 
instruments. In view of the fact that Acevedo had countersigned the 
checks we see nothing to apprise or warn the bank that the payee was 
not entitled to cash these checks. 


While the questions are not free from doubt, it is our opinion that 
there was substantial evidence showing visible alterations based on the 
testimony of this expert witness and the examination of the checks by 
the jury. We believe the verdict of the jury is supported by substantial 
evidence and is not against the manifest weight of the evidence. 


Cisneros testified in detail as to various reasons why he thought the 
forty-eight checks in question had been altered. He was then asked, in 
substance, if he had been an employee in the bank exercising a reasonable 
degree of care and skill, whether or not he would have refused to pay 
the questioned checks. He answered that it appeared to him that the 
checks were altered and that he would have refused to pay any of them. 
Defendant argues in his first brief that the admission of this testimony 
was error as it permitted the witness to testify to an ultimate fact which 
was for the jury to determine. The plaintiff contends that as no objec- 
tion was made to this testimony on that ground, defendant has waived 
it and cannot raise it on appeal. In defendant’s reply brief he admits 
that no objection was made to the witness testifying as to the ultimate 
fact and that he is precluded from raising this question on appeal, but 
he contends further that the absence of such objection does not give 
value to Cisneros’ testimony. In a recent case of Jaffe v. Cruttenden, 
412 Ill. 606, 107 N.E. 2d 715, an expert witness was permitted to testify 
as to the status of a recognized investment manual of securities. The 
Supreme Court held that he was competent to testify and that the con- 
tention that his testimony was upon an ultimate conclusion was not 
= for consideration since the record disclosed that no objection was 
made. 


During the course of Cisneros’ examination, over objection, he was 
permitted to use an electric lamp in the presence of the jury. The lamp 
illuminated and magnified the checks. The purpose of this was to per- 
mit the witness to point out in detail the various above described irregu- 
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larities of the checks. After objection to the use of the lamp was made, 
plaintiff's counsel stated in the presence of the jury that the use of the 
lamp was not to magnify the irregularities which were not visible but 
was solely for the purpose of permitting the jury to better understand 
the alleged defects concerning which the witness was testifying. Defend- 
ant urges that the use of the lamp constitutes reversible erorr. It is 
the common and approved practice in law-suits involving questioned 
documents to permit an expert witness to use lamps or similar devices 
which may enlarge the document to explain it to the jury. By the 
enlargement or the illumination or both of the exhibit the jury is afforded 
a better opportunity to understand and follow the testimony. State v. 
Kuhl, 42 Nev. 185, 175 P. 190, 196, $3 A.L.R. 1694. The reasons for 
permitting the use of such devices stated in this case are as follows: 


“. . . This method of presenting proof has received the sanction 
of the highest authority. Wharton on Criminal Evidence (8th Ed.), 
§ 544; Wigmore on Evidence, vol. 1, § 795; Rogers on Expert Testi- 
mony (2d Ed.), § 140; Dederichs v. Salt Lake C. R. Co., 14 Utah 
137, 46 P. 656, 35 L.R:A. 802 . . . ; State v. Connors, 87 NJ.L. 419, 
94 A. 812. That instruments may be photographed for the purpose of 
so enlarging as to make the proportions plainer, and such photographs, 
when already in evidence, may be projected to illustrate the testimony 
of witnesses, is a rule that has found general sanction First National 
Bank v. Wisdom, 111 Ky. 135, 63 S.W. 461; United States v. Ortiz, 
176 US. 422, 20 S.Ct. 466, 44 L.Ed. 529; Howard v. Illinois Trust 
[& Savings Bank], 189 Ill. 568, 59 N.E. 1106”. 


We believe the rules announced in the above case are the law in 
this state and we hold that the use of the lamp was proper and did not 
constitute error. 


The principal question to be determined here is whether or not the 
jury under the law of Nicaragua could reasonably conclude from the 
testimony of Cisneros and from an examination of the checks that there 
were visible alterations which a skilled bank employee familiar with 
checks should have detected. After a careful review of the evidence 
and an examination of the checks, we conclude that the verdict of the 
jury is not manifestly against the weight of the evidence and the other 


errors assigned are without merit. The judgment of the trial court is 
affirmed. 
Judgment affirmed. 


DOVE, P. J., and WOLFE, J., concur. 





BANKING BRIEFS 





DEPOSITORS MUST ABIDE BY BANK REGULATIONS 
REFERRED TO ON SIGNATURE CARD 


A California appellate court has given full effect to a statement on a 
signature card explaining in clear terms that the depositor agreed the 
saving account should be governed by the by-laws, regulations, rules and 
practices of the bank. On the basis of the signed card the court ruled a 
bank could charge back the amount of a check drawn on insufficient 
funds where the bank’s by-laws specifically stated that all credits were 
provisional] until the bank received in money the proceeds of items giving 
rise to the credits. See Larrus et al v. First National Bank of San Mateo 
County, District Court of Appeals, California, 266 P.2d 143. 


PERSON CASHING CHECKS WITH FORGED ENDORSEMENTS 
LIABLE FOR LOSS 


Where an employee of a company requisitioned 42 checks from the 
company and fraudulently arranged to have them made payable to non- 
existent payees or payees who had no interest in the proceeds and then 
added his forged endorsement and cashed them at a bar where he was 
a frequent customer, the bar owner was held liable to the company’s 
and the bank’s insurer on the theory that the negligence of the owner 
of the bar in not requiring security from the employee or not inquiring 
about his authority to cash such checks was the real cause of loss. See 
New York Casualty Company v. Sazenski, Supreme Court of Minnesota, 
60 N.W.2d 368. 


BANK LIABLE FOR INTEREST WHEN FUNDS NOT 
DEPOSITED IN COURT 


As soon as the Chinese Communists took over Shanghai, they at- 
tempted to stop all payment of funds held by an American bank for the 
Bank of China. The Chinese Nationalist Government in Formosa tried 
to have the funds transferred, which raised a controversy that had to 
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be settled in court. The American bank held the funds until after a 
lower court judgment, and the Nationalist Government, which was 
found to be entitled to the funds claimed interest from the time demand 
for the funds had been made. The court ruled the American bank had 
to pay such interest since it should have paid the funds into court as 
soon as the conflicting demands were made. It seemed important in this 
decision that the American bank had free use of the funds during the 
period in question. See Bank of China v. Wells Fargo Bank and Union 
Trust Company, U.S. Court of Appeals, Ninth Circuit, 209 F.2d 467. 


BANK LIABLE FOR PAYING RAISED CHECK DESPITE CLAIM 
THAT DRAWER WAS NEGLIGENT 


Plaintiff's bookkeeper prepared his own salary check for $25 and had 
plaintiff sign it. Later the bookkeeper raised the check to $2,500, added 
the words “30-day loan” to the check evidently to avoid suspicion and 
cashed it. Plaintiff sued the bank for cashing a raised check and the 
bank defended by claiming plaintiff’s negligence in signing a check which 
was easily susceptible to alteration was the real cause of the loss. An 
appellate court ruled that if the plaintiff had been negligent in signing a 
poorly-made out check, the bank would have been excused; however, the 
court accepted the finding of the trial court that plaintiff was not negli- 
gent and consequently, found the bank liable. See Reiter v. Western 
State Bank of St. Paul, Supreme Court of Minnesota, 62 N.W.2d 344. 


SMALL BUSINESS ADMINISTRATION BONDS 
LEGAL FOR INVESTMENT IN NEW YORK 


In April of this year the Williamson Bill was enacted by the 
New York Legislature to become effective immediately. This bill 
legalized investment in obligations of the Small Business Adminis- 


tration by New York savings banks and trustees. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 





Court Awards Charitable Gift to English Hospitals Even Though 
They Had Been Nationalized 





First National Bank of Chicago v. King Edward’s Hospital Fund for London, 
Illinois Appellate Court, March 8, 1954 


Decedent created a charitable trust for the benefit of three English 
hospitals. His heirs claimed the trust should fail because the national- 
ization of British hospitals prevented the carrying out of decedent’s 
intention to benefit a charity. An appellate court ruled that since 
decedent had not provided for an alternate distribution of the funds 
designated for this trust and since the hospitals themselves could still 
benefit from the gift, the court in its discretion could apply the funds 
to a trust for the benefit of the hospitals which, if not exactly, was still 
very close to what decedent had in mind. 


Registration Regulations for “E’” Bonds Changed 





The Treasury Department has amended regulations governing United 
States Savings Bonds according to a recent Federal Reserve Bank cir- 
cular. The amendment permits Series “E” bonds to be registered in the 
names and titles of trustees of certain types of employees’ payroll savings 
plans. 


Proceeds of Joint Bank Account Denied to Survivor Who Did Not 
Have Passbook 





Cournoyer v. Monadnock Savings Bank, New Hampshire Supreme Court, 
December 21, 1953 


A New Hampshire court has ruled that a person who did not have 
possession of a passbook even though he appeared on the bank’s records 
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as the joint owner of the account and had in fact filled out a with- 
drawal card as joint owner, is not entitled to the account by the right 
of survivorship. The court based its decision on the fact that this 
account was governed by the bank’s by-laws requiring production of 
the passbook before payment could be made. It was noted in the 
decision that the decedent had provided all the funds for the account 
and had never relinquished possession of the passbook to the person 
claiming under the right of survivorship. 


Court Directs Bank Accounts be Paid to State as Abandoned 
Property 





In re Brown, Supreme Court of New York, Appellate Division, March 16, 
1954 


A resident of California died in that state leaving no heirs that could 
be located. It was discovered that he left some $9,000 in various bank 
accounts in New York which the ancillary administrator in that state 
claimed should be paid to the administrator in California. A New York 
appellate court ruled against that contention. It held the accounts 
should be paid to the New York State Comptroller as abandoned prop- 
erty because of certain statutes directing that shares of an estate belong- . 
ing to unknown persons be paid to the state. The court did not consider 
the California administrator as a person entitled to a distributive share 
under the statute. 


Banking Law Makes Form of Deposit Conclusive Evidence 
of Intent 





In re Mack, Surrogate’s Court, New York 130 N. Y. L. J. 1421 
(December 11, 1953) 


A New York Surrogate has ruled that where there was no showing 
of undue influence or fraud in regard to an account which decedent had 
changed from her name to the joint names of herself and Smith without 
any consideration having been given by the latter, funds in the account 
did not belong to her estate but rather to Smith. Controlling in this 
determination was New York Banking Law 239 (3) which indicates 
that the making of a joint deposit is conclusive of the intent of both 
depositors to vest title in the survivor. 
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Limit Raised on Bank Accounts Which Can Be Withdrawn Without 
Administration 





Arizona Laws, Chap. 81, §1, effective July 10, 1954 


Under an Arizona statute which goes into effect in July, the limit on 
a decedent’s bank account which can be withdrawn without the neces- 
sity of formal estate administration has been raised from $500 to $1,000. 
Also, if no spouse, child or parent survives the decedent, brothers or 
sisters may now withdraw such bank accounts by producing only a death 
certificate and an affidavit of pertinent facts. 


Corporate Trustee Ordered to Accumulate Income for 
Charitable Purpose 





Ford v. Rockland Trust Company, Massachusetts Supreme Judicial Court, 
January 6, 1954 


Decedent bequeathed part of his estate to a town for purposes of 
establishing a “home for aged women.” The town refused the gift and 
funds given by decedent were insufficient to establish a home inde- 
pendently as decedent’s will had provided as an alternative. The court 
ruled the trust did not fail since decedent had a discernible charitable 
intent. It therefore directed the trustee to accumulate the income from 
the bequest until the funds could be made available to the class intended 
to benefit under the will. 


Bank Prevented from Paying Funds to Husband Who 
Murdered Wife 





Bauman v. Walter, Ohio Supreme Court, December 9, 1953 


Decedent deposited her own money in a checking account and a 
savings account. Both were put in the joint names of herself and her 
husband, who murdered her before any money had been withdrawn from 
either account. Decedent’s father brought suit to enjoin the husband 
from withdrawing any of this money. He was successful on the ground 
that the decedent had retained control over the funds in the accounts 
so that no gift had been made. The funds passed to her estate rather 
than to her husband. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on banks, 
trusts, estates and gifts 





New York Does Not Tax Intangibles of Nonresidents Held by 
Brokerage Firms or Banks 





Letter Ruling of New York Department of Taxation and Finance, 
February 13, 1954 


Keith Funston, President of the New York Stock Exchange, recently 
wrote the New York State Tax Commissioner for clarification of state 
law concerning the taxation of money, securities and other intangibles 
held by New York brokerage firms for nonresident customers. Mr. 
Funston was aware that such property was not taxable if held by New 
York banks but wanted to know if the Constitution of the state and the 
statutes which kept such property from being taxable when held by 
banks applied also to nonresidents’ property in the hands of brokerage 
houses. In giving an affirmative answer the Commissioner stated: 
“ .. you may assure nonresident customers that they will not be sub- 
jected to a property tax or to a personal income tax and that their 
estates will not be subjected to estate taxes with respect to any moneys, 
securities, or other intangibles held for them by a New York brokerage 
firm.” 


Loss Caused by Paying on Loan Guaranty is Deductible as 
Ordinary Loss 





Pollack et al v. Commissioner of Internal Revenue, United States Court of 
Appeals, Third Circuit, 209 F. 2d 57 


Where taxpayer who was a stockholder in a corporation guaranteed 
a bank loan to this corporation which some time later was unable to pay 
its obligations, and the taxpayer had to pay some $100,000 on his 
guaranty, a Federal Court of Appeals ruled that the loss to the taxpayer 
was an ordinary loss resulting from a business transaction entered into 
for profit and was thus deductible in full. The Commissioner had con- 
tended it was a capital loss and therefore deductible only to a limited 
extent. 


524 
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Proposed Revenue Bill Makes Many Substantive Changes in Estate 
and Gift Taxes 





Press Releases Nos. 20 and 21, February 15, 1954 


Banks acting as executors and trustees should check the following 
categories for changes in the substance of the proposed new estate and 
gift tax law: 


I. Estate Tax 

. Combining Basic and Additional Tax 
. Credit for Tax on Prior Transfers 

. Transfers Taking Effect at Death 

. Proceeds of Life Insurance 

. Marital Deduction 

. Alternative Valuation 

. Deduction for Expenses in Computing Estate Tax 
. Members of Armed Forces in Combat 
. Restricted Stock Options 

. Joint and Survivor Annuities 


II. Gift Tax 
1. Gifts to Minors 
2. Valuation of Prior Gifts 
8. Tenancies by the Entirety 
4. Nonresident ‘Aliens 


Cems or kf OO WO 


— 
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Payment for Cancellation of Lease Not Deductible 





Millinery Center Building Corp. v. Commissioner, 21 United States Tax 
Court No. 92 


Some years ago a company leased land for what turned out to be a 
burdensome rent. Desiring to rid itself of this expense, it bought the 
land which included a building that the company itself had built and 
which it would have turned over to the owner of the land at the expira- 
tion of the lease. In these circumstances the court refused to let the 
company deduct part of the purchase price as an ordinary business 
expense as claimed under Internal Revenue Code § 23(a). The com- 
pany took the position that the part of the purchase price allocable to 
buying the lease, as distinguished from the purchase of the land and the 
right to the building, was an ordinary business expense. The court, 
however, ruled the company had not simply paid money to get out of 
the lease but had actually bought a capital asset. 
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Joint Savings Accounts Not Subject to Michigan Inheritance Tax 





In re Renz Estate, Supreme Court of Michigan, 61 N. W. 2d 148 


Decedent gave his niece the right to joint ownership of his saving 
accounts some four years before his death. The Michigan Supreme 
Court, after reviewing its own earlier decisions, various opinions of the 
state’s attorneys general and decisions in states having similar tax 
statutes, ruled that funds in such savings accounts are not taxable be- 
cause they do not pass through a decedent’s estate but rather pass to 
the other joint owner by the right of survivorship. The court overruled 
the argument of the Department of Revenue that such funds should be 
taxable because they were not effectively transferred until the death of 
one of the joint owners. 


Michigan Revenue Department Rules on Estate Tax 





Ruling of Department of Revenue, Michigan, January 22, 1954 


In view of the Renz case (reported above) and the recent DeWaters 
case which dealt with so called “or” and “p. o. d.” bonds, the Michigan 
Department of Revenue has decided not to include any type of joint 
property, tenancies by the entirety, joint bank accounts and “or” bonds 
in a decedent’s taxable estate. The inclusion of “p. o. d.” bonds is left 
up to the various probate courts in the state except in Genessee County 
where the DeWaters case indicated they should not be included. 


Bank Not Liable for Income Tax When It Collects Debts Previously 
Believed Uncollectible 





The Erie County United Bank v. Commissioner, 21 United States Tax Court 
No. 72, January 29, 1954 


In 1939 two Ohio banks, acting on instructions of the Ohio banking 
authority, charged off certain debts the authority believed uncollectible 
but did not take the losses as income tax deductions. Later the banks 
consolidated and the resulting bank collected some of these debts. The 
Tax Court held that since the tax basis of the debts was the cost basis 
for making the loans giving rise to the debts and since the banks had 
never taken deductions for the losses, the same basis applied to the new 
bank which meant it did not realize any taxable income on the amounts 
collected. 
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Stock Certificate Taxable if Situated in State at Death— 
Waiver Required 





Opinion of Attorney General, Washington, October 29, 1953 
Ruling of Tax Commission, Washington, October 27, 1953 


The Attorney General of Washington has ruled that certificates of 
stock of a Canadian corporation which were located in a safe deposit 
box in Washington at the time of the death of the owner who was a 
resident of Canada are subject to the Washington estate tax. In ac- 
cordance with this ruling, the Tax Commission has amended its regula- 
tions so that a waiver is now required before such certificates can be 
transferred. 


New Revenue Rulings on Valuation of Stock and Stock Options 





Banks doing trust and estate business will be interested in two recent 
Revenue Rulings which set forth approved methods of valuing closely 
held corporate stock and stock options for estate tax purposes. Ruling 
54-77 I.R.B. 1954-9, p. 17 deals with closely held stock, Ruling 54-76, 
I.R.B. 1954-9, p. 23 treats with valuation methods of stock options. 


Sale and Lease Back Arrangement with Corporate Trustee Gives 
Rise to Income Tax Deduction 





Felix v. Commissioner, 21 United States Tax Court No. 90 


Taxpayers created a trust for their children and appointed a cor- 
porate trust company as trustee. They later arranged to sell certain 
mining equipment to the trust and immediately leased it back for use 
in their business which was a partnership. The Tax Commissioner 
believed this was simply a device to assign the partnership income to 
the trust and that it consequently did not give rise to an ordinary busi- 
ness expense deduction from the taxpayers’ gross income. The Tax 
Court, however, ruled against the Commissioner, stating that this was 
a valid irrevocable trust, that the corporate trustee acted independently 
of the taxpayers and for the benefit of the trust beneficiaries, that the 
rental on the equipment was reasonable and that therefore, the tax- 
payers were entitled to a deduction for the rental payments. 








528 THE BANKING LAW JOURNAL 


Stock Transfer Tax Repealed in Massachusetts 





Massachusetts has repealed its stock transfer tax so that effective 
May 1, 1954 stockholders may sell or transfer securities on the Boston 
Stock Exchange or over-the-counter without being subject to a State 
transfer tax. 


Insurance Proceeds Decision Upheld 





Lynchburg National Bank & Trust Co. v. Commissioner of Internal Revenue, 
United States Court of Appeals, Fourth Circuit, 208 F.2d 757 


The Lynchburg National Bank and Trust Company decision reported 
at 70 Banxinc Law Journat 591 (October 1953) has been upheld by 
the Federal Court of Appeals in the Fourth Circuit. The court ruled 
that payment of certain insurance proceeds to a bank could not go un- 
recognized as a capital gain under I.R.C. 112 where the bank had rented 
a building to a restaurant and shoe store and then, after the building 
burned down, used the proceeds to build safe deposit facilities on the 
same site. 


$175,000 SPENT IN FAMOUS “SAVINGS” SUIT 


A recent news item notes that the Franklin National Bank of 


Franklin Square spent some $175,000 to defend in Court its right 


to use the word “savings” in its banking business. (cases reported 
at 71 B.LJ. 55-January and 71 B.LJ. 406-June) Other banks 
in the state contributed about $15,000 to help defray this expense 
and probably the bank will be able to collect $5,000 in court costs 
from the New York Banking Department. 








INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 





Investment Diversification 


DEQUATE diversification is an 

important factor governing 
insurance company investment 
policy, states Robert B. Patrick, 
Financial Vice-President of the 
Bankers Life Company of Des 
Moines. Diversification, he points 
out, takes three forms—geographic, 
by industry, and by companies 
within each industry. Maturity 
diversification is not considered to 
be a fourth type, being regarded as 
a purely mechanical process. 


Skilled investors, states Mr. 
Patrick, endeavor to avoid concen- 
trating their commitments in any 
particular section of the country. 
The reason for this is obvious, par- 
ticularly if the economic back- 
ground of the area is itself not 
diversified. As an illustration, he 
calls attention to the fact that 
mortgage lenders avoid concentra- 
tion of loans in a city which is 
largely dependent for its welfare 
on a single industry. Similarly, 
investment of disproportionate 
amounts in one industry are 
avoided, especially if the industry 
in question has a record of pro- 
nounced fluctuation in earnings. 
However, even in an _ industry 
whose past earnings record has been 
satisfactory, there is a desire to 
spread the investment in a number 
of companies; this is because there 
is always some variation in com- 
panies’ earnings, and because man- 
agements change from time to time. 


Nevertheless, most insurance 
companies do not find the problem 
of proper diversification a difficult 
one. As a matter of fact, most in- 
surance companies, according to 
Mr. Patrick, are under constant 
pressure from the public and politi- 
cal groups to spread their invest- 
ments more widely than is justi- 
fiable. Since this is particularly 
true in the case of real estate lend- 
ing, it poses a real problem for the 
portfolio manager; extensive diver- 
sification in this field means either 
inadequate analysis and investiga- 
tion, or the assumption of unjusti- 
fiable costs. Perhaps an appropriate 
generalization is that the optimum 
diversification sought by most in- 
vestment administrators is one that 
avoids an undue concentration of 
risk without inefficiencies engen- 
dered by excessive costs of ad- 
ministration. 


Since insurance companies must 
at all times keep fully invested, 
they do not withhold funds in an- 
ticipation of rate increases; neither 
do they borrow or overcommit 
themselves in expectation of rate 
declines. And although the trend of 
interest rates is a common topic 
among life insurance investment 
officers, investments are not made 
on expectation as to future rates. 
Rather, an insurance company at 
all times strives to keep fully in- 
vested at current rates, or com- 
mitted to deliver funds in the 
future at current rates. This is 
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because the cost of holding money 
is very real. In a business where 
funds flow regularly and uninter- 
ruptedly, it is better policy to put 
faith in dollar averaging and the 
powerful effect of compound inter- 
est, than to speculate on interest 
rates rising or falling. There may 
be some exceptions to this pro- 
cedure as far as some of the smaller 
companies are concerned; however, 
as far as the large companies are 
concerned, there is little alternative 
to a policy of pushing out funds as 
they are received. 

Tax-exempt securities, such as 
municipal bonds, are more attrac- 
tive to investors in the high tax 
brackets than to insurance com- 
panies. This is due to the impact 
of high Federal income taxes. Since 
insurance companies do not pay a 
high Federal rate, such securities 
do not result in as relatively high 
effective net income for them as 
for some other investors. 


Demand for Equity Securities 

Annual sales of mutual funds 
will reach a level of $1.5 billion by 
1960, according to Arthur Weisen- 
berger in his latest edition of In- 
vestment Companies. Gross mutual 
fund sales in 1953 totaled $672 
million, of which a little over 10 
per cent, or $72 million, was placed 
through “invest-as-you-go” plans, 
otherwise known as mutual fund 
accumulation plans. 

It is only during the past few 
years that accumulation plans have 
been adopted by the great majority 
of mutual funds. This increase in 


popularity may be ascribed to a 
desire on the part of many young 
investors for higher income and 
capital growth. Since only a small 
part of the total amount the in- 
vestor wishes to put into the plan 
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is made at any one time, the level 
of prices at any given moment is 
not too important. Monthly pay- 
ments in accumulation plans pro- 
vide a method of “dollar averag- 


99 


ing. 

“Not only do accumulation plans 
provide a sizable and growing new 
source of investment capital,” 
states Mr. Weisenberger, “but there 
are reasons for believing they are 
contributing an important new 
factor of support for security prices 
in declining markets.” 


This factor of support of security 
prices by institutional investors 
has been receiving increasing at- 
tention. One estimate of the aggre- 
gate flow of institutional funds 
being funnelled into the stock mar- 
ket is placed around $1 billion 
annually. The latest studies of 
pension fund buying estimate addi- 
tions to common stockholdings at 
$300-$400 million annually. Sales 
of new shares by open-end invest- 
ment companies are estimated to 
bring in over $400 million per 
annum in excess of redemptions. 
Life insurance companies, in the 
first quarter of this year, acquired 
$52 million of equities, while sav- 
ings banks participated at a lower 
rate. 


New offerings of common and 
preferred stocks in the capital mar- 
ket have been quite moderate this 
year, consisting largely of public 
utility issues. Major industrial 
companies have, generally speak- 
ing, sold no new equity issues. 
What is happening is that the sup- 
ply of investment quality stocks, 
particularly industrial issues, is not 
being increased by new issues but, 
on the contrary, is being reduced 
by institutional buying primarily 
interested in income. 
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Fringe Benefits 


A recent issue of the Monthly 
Review of the Federal Reserve 
Bank of Boston points up some of 
the data gathered in a 1953 survey 
of member bank income and ex- 
penses in the First Federal Reserve 
District. Dealing with fringe bene- 
fits for bank employees, it places 
major emphasis on pension plans, 
hospitalization and other medical 
benefits, group life and accident 
insurance, and similar bank ex- 
penditures for employee welfare. 
Omitted from the survey were 
questions on the costs to the banks 
of vacations, holidays and excused 
time with pay; these inquiries were 
purposely omitted for two reasons 
—the general prevalence of such 
benefits, as well as the statistical 
difficulty involved in segregating 
them from salary payments. 


Findings are based on answers 
from 260 out of the 317 member 
banks: canvassed. Of the 260 banks 
reporting, 227 listed extra-salary 
payments for some type of fringe 
benefit other than time off with 
pay. Numerically speaking, con- 
tribution for hospitalization and 
medical-surgical insurance was the 
benefit most frequently reported, 
being listed by 142 banks. Expendi- 
tures for welfare and employee 
relations were next in frequency, 
with 133 banks reporting. Pension 
plan contributions were made by 
131 banks. ‘Tied for fourth place 
were group insurance plans and 
educational benefits, with 125 
banks participating in each. 


Of the $8.5 million spent by the 
reporting banks for all benefits, 
contributions to pension plans led 
in dollar volume and absorbed 
more than $6 million. Second in 
importance, but at a much lower 
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level, were payments for life and 
accident insurance in the amount 
of $744,000; hospitalization pay- 
ments, next in order, totaled 
$663,000. 

It is worthy of note that all 
banks with deposits of over $50 
million reported pension plan con- 
tributions; on the other hand, with 
respect to banks in the under $2 
million group, only 31 per cent of 
the banks participated. Hospitaliza- 
tion insurance was reported by 81 
per cent of the largest banks and 
45 per cent of the smallest group- 
ing. Of the banks in the $25-50 
million class, 95 per cent had group 
life and accident insurance plans, 
in contrast to a 21 per cent cover- 
age among the smallest banks. 

The total of $8.5 million reported 
for these selected fringe payments 
represented an average cost of 
$427 per person for the nearly 
20,000 persons in the reporting 
banks, states the Boston Reserve 
Bank. However, because of the 
variance in coverage of benefit pro- 
grams among banks of different 
size, the average payments ranged 
from $180 per employee in the 
smallest bank size group to $541 
in the largest. 


Federal Reserve System 


Bank officers will be interested 
in receiving two publications deal- 
ing with the banking system. One 
is a new and revised edition of 
“The Federal Reserve System,” 
which has just been released by the 
Federal Reserve Board. The latest 
edition, a reference work of great 
practical value, has two new chap- 
ters. One deals with the “Influence 
of Reserve Banking on Economic 
Stability,” from which may be 
obtained a clear concept of the 
economic effects of changes in 
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credit policy. The other new chap- 
ter is entitled “Supervision of 
Banks by the Federal Reserve.” 

Also of interest is the annual re- 
port of the Federal Reserve Bank 
of Philadelphia, a major portion of 
which is devoted to “Forty Years 
of the Federal Reserve Act,” and 
which includes a tabular synopsis 
of the major changes in the Act 
since its genesis. 

Both publications may be ob- 
tained gratis by writing to the 
Board of Governors of the Federal 
Reserve System in Washington, 
D. C., and to the Department of 
Research of the Federal Reserve 
Bank of Philadelphia. 


Pension Funds and 
Real Estate Mortgages 

The demand for real estate mort- 
gages by pension funds is relatively 
low, despite the fact that such obli- 
gations represent a suitable medi- 
um for investment. This lack of 
attraction is discussed by Albert A. 
Sirak of the People’s First National 
Bank of Pittsburgh in “An Analy- 
sis of Investment Aspects of Pen- 
sion Trust Activities and Its In- 
fluence on the Capital Market,” 
submitted to the Graduate School 
of Duquesne University in partial 
fulfillment of the requirements for 
a Master’s Degree. 

Mr. Sirak lists numerous reasons 
for this low demand. He notes 
that the contractual amortization 
features of mortgages—which im- 
prove their liquidity and provide 
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a return flow of funds—are not 
very important to a pension fund. 
The typical pension fund, he com- 
ments, is growing rapidly and has 
little need for liquidity; since pen- 
sion funds have been growing 
rapidly at a rate of 15 per cent or 
more per year, the return flow of 
funds for investment is of little 
advantage, and the repayment fea- 
ture only aggravates the problem 
of reinvestment. 


Also to be considered is the fact 
that the Treasury Department has 
been unwilling to allow pension 
funds to accumulate reserves for 
losses in any type of investment. 
As a consequence, observes Mr. 
Sirak, pension funds have tended 
to make mortgage loans only in 
those cases where the owner or 
tenant has an exceptionally strong 
credit standing. However, the 
volume of loans with this qualifica- 
tion is limited. In this connection, 
he remarks that the financing of 
such high-quality loans is often 
handled through sale and lease- 
back arrangements, or through 
term loans in which the pledge of 
property is not involved. 


Many other reasons are cited by 
Mr. Sirak, among them the fact 
that the cost of handling and ser- 
vicing mortgages must come out of 
yield. Therefore, the differential 
between FHA and GI mortgages, 
on the one hand, and good quality 
corporate bonds, on the other, be- 
comes very small. 





“,.-through a 
person-to-person 


canvass...” 


ROBERT S. MACFARLANE 


President 
Northern Pacific Railway Company 





“Combine a good product with enthusiastic salesmanship, capably 
directed, and favorable results are reasonably certain. This winning 
combination through a person-to-person canvass recently added more 
than 8,000 employees of the Northern Pacific Railway to the Payroll 
Savings Plan for purchase of U. S. Savings Bonds. It is gratifying to me 
that the organized efforts of Northern Pacific personnel not only have 
resulted in substantially increased systematic saving and a greater in- 
vestment in America’s future by our employees, but that the Treasury 
Department is using our campaign as an example throughout the rail- 
road industry in its efforts to step up regular purchases through payroll 


deductions.” 


The U. S. Savings Bond is a good prod- 
uct ... Payroll Savers are enthusiastic 
Bond Salesmen ... company spirit was 
good because everybody on the Road 
knew that Mr. Macfarlane was 100% 
behind the effort to increase employee 
participation in Northern Pacific’s Pay- 
roll Savings Plan. 

But, there was still another, and very 
important, factor in the success of 
Northern Pacific’s campaign that added 
more than 8,000 new Payroll Savers — 
a Person-to-Person Canvass, an organ- 
ized employee effort that puts a Payroll 
Savings Application Blank in the hands 


The United States Government does not pay for this advertising. The Treasury Department 
thanks, for their patriotic donation, the Advertising Council and 


of every employee. Every man is free to 
make his own decision. Most employees 
want to build personal security and 
are quick to join the Payroll Savings 
Plan when its availability and advan- 
tages are brought to their personal 
attention. 

If your company has the Payroll Sav- 
ings Plan your State Director will be 
glad to help you organize a Person-to- 
Person Canvass to increase employee 
participation. If you do not have a Plan 
he will show you how easy it is to in- 
stall one. Write to Savings Bond Divi- 
sion, U. S. Treasury, Washington, D. C. 
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first flight 


Without trust in Daddy’s strong arms, 
fear would blot out the fun of first flight. 


But because Daddy’s smiling, loving 
face is below, life adds a thrilling new 
dimension, founded in love and trust. 


All our adventures begin in and 
come home to the security we cannot 
do without. 


Saving for security is easy! Here’s a 
savings system that really works—the 
Payroll Savings Plan for investing in 
United States Savings Bonds. 

Go to your company’s pay office, choose 
the amount you want to save. That money 
will be set aside for you before you even 
draw your pay. And invested in U.S. Sav- 


To give and to get security is the 
main business of living. It is a 
privilege and a responsibility. It 
provides us life’s finest rewards. 

Have you ever thought that this 
security is possible only in a democ- 
racy? We continue to grow stronger 
as a nation when more and more 
secure homes are bulwarked together. 
The security of your country depends 
on your security. 


ings Bonds which are turned over to you. 


If you can save only $3.75 a week on 
the Plan, in 9 years and 8 months you will 
have $2,137.30. For your sake, and your 
family’s, too, how about signing up to- 
day? Or, if you are self-employed, join 
the convenient Bond-A-Month Plan where 
you bank. Start saving this easy way today! 


The U.S. Government does not pay for this advertisement. It is 
donated by this publication in cooperation with the Advertising 
Council and the Magazine Publishers of America. 





